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The recent charge of the United States 
District Judge Grosscup, of Chicago, to the 
grand jury defining the status of persons en- 
gaged in obstructing the transportation of 
interstate commerce and the transmission of 
the mails was a clear and forcible declaration 
of principles, which, though not new, have 
modern application. Premising that with the 
questions behind present occurrences the of- 
ficers of the law as such have nothing to do, 
Judge Grosscup defined insurrection to be a 
rising against civil or political authority, the 
open and active opposition of a number of 
persons to the execution of law in a State or 
city and he declared that, inasmuch as the 
laws of the United States forbid under penalty 
any person from obstructing or retarding the 
passage of the mails, if it should appear to the 
grand jury that any person or persons have 
willfully obstructed or retarded the mails, and 
that their attempted arrest for such offense 
has been opposed by such a number of per- 
sons as would constitute a general uprising 
in that particular locality, and as threatens 
for the time being the civil and political au- 
thority, then the fact of an insurrection with- 
in the meaning of the law has been estab- 
lished, and he who by speech, writing or 
other inducement assists in setting it on foot 
or carrying it along, or gives it aid or com- 
fort, is guilty of a violence of law. 

The judge was careful to point out that 
bloodshed was not necessary to constitute an 
insurrection, and that it was not necessary 
that the dimensions of the uprising should 
be so portentous as to insure probable suc- 
cess, but that it was necessary that the rising 
should be in opposition to the execution of the 
laws of the United States, and should be so 
formidable asfor the time being to defy the 
authority of the United States. When men 
gather to resist the civil or political power of 


the United States or to oppose the execution 


of its laws, and arein such force that the 
civil authorities are inadequate to put them 
down and a considerable military force is 
needed to accomplish that result, they be- 
come insurgents, Judge Grosscup said, and 
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every person who knowingly incites, aids or 
abets them, no matter what his motive may 
be, is likewise an insurgent. 


One of the questions to be considered by the 
grand jury was whether the acts of the strike 
leaders constituted conspiracy within the 
meaning of the United States statutes. Upon 
this point the judge laid down for the guid- 
ance of the jury the general rule that the 
constitution places the regulation of com- 
merce between the several States and between 
the States and foreign nations within the 
keeping of the United States government; 
that anything which is designed to be trans- 
ported for commercial purposes from one 
State to another, and is actually in transit, 
and any passenger who is actually engaged 
in any such interstate commercial transaction, 
and any car or carriage actually transporting 
or engaged in transporting such passenger 
or thing, are the agencies and subject-matter 
of interstate commerce, and that any con- 
spiracy in restraint of such trade or com- 
merce is an offense against the United States. 
Commerce of this character, the judge said, 
is intended to be free, except subject to 
regulations by law at all times and for all 
periods. Temporary regtraint is, therefore, 
as intolerable as permanent, and practical 
restraint by actual physical interference as 
criminal as that which flows from the ar- 
rangement of business and organization. Any 
physical interference, therefor, which has the 
effect of restraining any passenger, car or 
thing constituting an element of interstate 
commerce forms the foundation for this of- 
fense. Of course, in order to complete the 
offense of conspiracy in the criminal sense 
there must be the element of criminal intent, 
and as to this the judge ruled that if it 
should appear that any two or more persons 
corruptly or wrongfully agreed with each 
other that the trains carrying the mails and 
interstate commerce should be forcibly ar- 
rested, obstructed and restrained, such wonld 
clearly constitute a conspiracy, and if it 
should appear that two or more persons cor- 
ruptly or wrongfully agreed with each other 
that the employees of the several railroads 
carrying the mails and interstate commerce 
should quit, and that successors should, by 
threats, intimidation or violence, be pre- 
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vented from taking their places, such would 
constitute a conspiracy. 

The ruling of Judge Grosscup, as above 
outlined, is undoubtedly correct, and is valu- 
ble as being a new application of law toa 
timely subject and by competent authority. 








NOTES OF RECENT DECISIONS. 


ConstiTuTIONAL LAw—ForeIGn Corpora- 
TION—TAXATION OF Bonps.—In New York, L. 
E. & W. R. Co. v. Commonwealth of Penn- 
sylvania, 14 S. C. Rep. 952, it was held by 
the Supreme Court of the United States that 
an act passed by the legisluture of Pennsyl- 
vania in June, 1885, requiring corporations 
doing business in the State to deduct from 
the interest on their bonds owned by resi- 
dents of the State, and pay to the State the 
tax imposed on such bonds by the act, im- 
pairs the obligation of the contract arising 
from previous statutes authorizing a foreign 
railway company to construct and operate 
part of its road through the State on payment 
of a certain annual sum, and other condi- 
tions, on which the company in good faith 
acted, in so far as said act requires the com- 
pany to assess and collect, in the State of its 
creation, such tax on bonds issued before the 
act, under authority of that State, having in- 
terest coupons payable in that State only, 
both bonds and coupons being payable to 
bearer, as such duty cannot be imposed as 
an additional condition on the right acquired 
to maintain and operate the road, or as a 
regulation of the business or property of the 
company within the State. The opinion of 
the court by Mr. Justice Harlan, concludes 
as follows: 

It is due to the learned counsel who argued this case 
that something be said, before concluding this opin- 
ion, about certain authorities upon which great reli- 
ance was placed. ° 

Reference was made by counsel for the company to 
the decision of this court in the case of State Tax on 
Foreign-Held Bonds, 15 Wall. 300, 320, which case in- 
volved the validity of a Pennsylvania statute of 1868, 
requiring corporations, created by and doing business 
in that State, to deduct from the interest paid on its 
obligations the tax assessed on such interest by the 
State. It was attempted to make that statute appli- 
cable to interest payable on bonds held by non-resi- 
dents of Pennsylvania. This court said: ‘The tax 
laws of a State can have no extraterritorial operation, 
nor can any law of a State inconsistent with the terms 
of a contract made with, or payable to, parties out of 
the State, have any effect upon the contract while it 





is in the hands of such parties or other non-residents 
ofthe State. . . It is a law which interferes be- 
tween the company and the bondholder, and, under 
the pretense of levying a tax, commands the company 
to withhold a portion of the stipulated portion of the 
stipulated interest, and pay it over to the State. It is 
alaw which thus impairs the obligation of the con- 
tract between the parties. The obligation ofa con- 
tract depends upon its terms, and the means which 
the law in existence at the time affords for its enforce- 
ment. A law which alters the terms of acontract by 
imposing new conditions, or dispensing with those 
expressed, is alaw which impairs its obligation, for, 
as stated on another occasion, such a law relieves the 
parties from the moral duty of performing the orig- 
inal stipulations of the contract, and it prevents their 
legal enforcement. The act of Pennsylvania of May 
1, 1868, falls within this description. It directs the 
treasurer of every incorporated company to retain 
from the interest stipulated to its bondholders 5 per 
cent. upon every dollar, and pay it into the treasury 
of the commonwealth, It thus sanctions and com- 
mands a disregard of the express provisions of the 
contracts between the company and its creditors. It 
is only one of many cases where, under the name of 
taxation, an oppressive exaction is made without 
constitutional warrant, amounting to little less than 
an arbitrary seizure of private property.” 

If the present case involved any question as to the 
authority or duty of the railroad company to deduct 
anything from the interest paid on its scrip, bonds, 
or certificates of indebtedness, when held by non- 
residents of Pennsylvania, the Case of State Tax on 
Foreign-Held Bonds would be decisive against the 
State. But no question is here presented. The stat- 
ute of 1885 only applies to scrip, bonds, or certificates 
of indebtedness issued to, and held by residents of 
Pennsylvania. 

Counsel for the State insisted that the present case 
is controlled by Bell’s Gap R. Co. v. Pennsylvania, 
134 U. S. 232, 10 Sup. Ct. 533, reaffirmed in Jennings v. 
Coal Co., 147 U. S. 147, 18 Sup. Ct. Rep. 282. It isonly 
necessary to observe that the corporations which com- 
plained in those cases of the tax assessed, under a 
Pennsylvania statute, upon their loans held by resi- 
dents of Pennsylvania, were Pennsylvania corpora- 
tions. No question arose in either of those cases as 
to the authority of Pennsylvania to make a corpora- 
tion of another State an assessor or collector of taxes 
assessed by or under the authority of Pennsylvania 
against residents of Pennsylvania. Nor does the case 
now before us involve any questlon as to the ex- 
tent to which the State may tax property within its 
limits belonging to the railroad company. 





Process —SERVICE BY PUBLICATION—AT- 
TACHMENT — GARNISHMENT.—The Court of 
Appeals of Colorado decide in Everett v. 
Walker, 36 Pac. Rep. 616, that service by 
publications on affidavit of an attorney con- 
fers no jurisdiction, and that an insurance 
company’s agent in the State for the purpose 
of service of process is not as such garnishable 
by a resident plaintiff for a debt of the non- 
resident company to a non-~esident defend- 
ant. Bissell, P. J., says: 


Two questions are presented by the record, which 
are so closely interdependent that while either, being 
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resolved against the plaintiff in error, must aflirm the 
judgment, the determination of both seems essential 
toa satisfactory settlement of either inquiry. The 
necessity to obtain a judgment against the principal 
defendant in order to charge the garnishee (2 Wade, 
Attchm. § 399) compelled the plaintiff to publish the 
summons. He attempted by a levy of the garnishee 
process, to bring the case within the exception to the 
general rule that no judgment can be rendered 
against a non-resident in an activn on a money de- 
mand without the service of process within the State. 
Whether he was successful in this attempt will be 
considered in the discussion of the other question. 
To procure the order to publish in a case of attach- 
ment, it is an indispensable prerequisite that the 
party file an affidavit showing that the case comes 
within the provisions of that section of the Code pro- 
viding for the substituted service. To justify a de- 
parture from the general rule of the common law 
that personal service must be had upon him who is to 
be bound bya judgment, it is universally held that 
there must be a strict and accurate observance of all 
the statutory requirements. The necessity to file the 
proper affidavit is manifest. It has been intimated by 
the Supreme Court, and decided by this, that the only 
person possessing the requisite competency is a party 
to the suit. Morton v. Morton, 16 Colo. 358, 27 Pac. Rep. 
718; Davis v. Lumber Co., 2 Colo. App. 381, 31 Pac. 
Rep. 187. The plaintiff did not make the affidavit. It 
was made by an attorney, and it did not warrant the 
subsequent order to publish the summons. But the 
judgment was entered so that upon the record it 
would appear there had been a recovery against the 
principal defendant. This would be enough, all 
other conditions being satisfied, to justify the proced- 
ure agaiast the garnishee. The well-settled rule that 
the garnishee is bound to assert all jurisdictional de- 
fenses in order to protect himself in case suit is 
brought against him by the original debtor, required 
the insurance company to insist on the invalidity of 
the judgment against Mrs. Walker, as well as upon 
their own personal defense that they Were not legally 
charged by the service of process of garnishment on 
the superintendent of insurance. Their contention 
that there was no valid judgment against Mrs. Walker 
is well based. They are equally well supported in 
their claim that the debt which they owed to Mrs. 
Walker was not impounded by the service of the writ 
upon the superintendent of insurance. The effect of 
the service of a writ of garnishment upon the agent 
of acorporation in a jurisdiction other than that of 
its domicile has been the subject of much judicial 
consideration. There are two conditions of fact un- 
der which such writs have been thus served. One is 
where the creditor of the corporation resides in the 
forum out of which the process is issued and in which 
itis served on the agent of the company; and the 
other,—which is the present,—where the only person 
within the jurisdiction is the plaintiff in the suit, and 
both creditor and debtor are outside the jurisdiction. 
There is very considerable authority to the point that 
where the creditor is personally served in the jurisdic- 
tion wherein service is had upon the agent of the 
company, the debt which is owed tothe creditor is 
thereby impounded in the suit, and the plaintiff may 
have judgment against his defendant, and compel the 
corporation to pay its debt in the domicile of the 
debtor. I confess that the more logical conclusion, to 
my mind, would be to hold it impossible to seize a 
debt owed by a non-resident and foreign corporation 


to a person within the State. There are no good legal 
reasons why intangible interests like debts and choses 





in action should be impoundable by attachment, 
when it is possible to serve the writ upon the corpo- 
rate entity or the individual which owes it. But it is un- 
necessary to pass on this question, and there are many 
very reputable authorities which hold that it may 
be done.. This question is expressly left open for 
future consideration. 

We do not find any satisfactory authority which 
holds that, where both the debtor and the creditor 
are outside the State, a suit may be commenced by 
attachment, and the debt seized. To escape the force 
of the doctrine laid down in Pennoyer v. Neff, 95 U. 
8. 712, and obtain a judgment against one without the 
limits of the sovereignty, an attachment must issue 
and be levied on the property of the non-resident per- 
son. To the extent of the property seized judgment 
may go against the absent person, and he will be held 
to have had notice through the seizure of the res, and 
be bound by the judgment. The cases go this far. It 
is not easy to perceive how a case is brought within 
the scope of this exception when the only levy is that 
made by the service of the garnishment process upon 
the agent of the non-resident debtor. Nothing is 
seized, nothing is taken, nothing is within the juris- 
diction of the court, and a person out of the State is 
sought to be brought into court by the service ofa 
writ upon another, who is likewise absent. The cir- 
cle never ends. It has been held (Cousens v. Love- 
joy, 81 Me. 467, 17 Atl. Rep. 495), and possibly the de- 
cision may be justified, that, if the agent have money 
or property in his hands, such tangible thing may be 
taken, and will be enough to uphold the jurisdiction 
of the court, and permit judgment to go against the 
non-resident. The present case is not brought within 
the very evident distinction manifest in that decision. 
The debt certainly was not in the State, even though 
the superintendent of insurance had the full written 
authority to represent the company for the service of 
process. The debt which the Connecticut Mutual 
Life Insurance Company owed to Mrs. Walker was 
not the property of the company, but belonged to 
Mrs. Walker, and had its situs at her place of resi- 
dence. As said by Mr. Justice Field in the case of 
State Tax on Foreign-Held Bonas, 15 Wall. 300: “‘Debts 
owing by corporations, like debts owing by individ- 
uals, are not property of the debtors in any sense. 
They are obligations of the debtors, and only possess 
value in the hands of the creditors. . . To call 
debts property of the debtors is simply to misuse 
terms. All the property there can be, in the nature 
of things, in debts of corporations, belongs to the 
creditors, to whom they are payable, and follows 
their domicile, wherever that may be. Their debts 
can have no locality separate from the parties to 
whom they are due.’? The same principle is made 
the basis of the decisions cited below, which hold 
that no jurisdiction over the absent defendant is ac- 
quired by the service of such process on the agent of 
the foreign debtor, where the only thing seized as 
an intangible interest in the form of a debt orina 
chose in action. Douglass v. Insurance Co., 138 N. Y. 
209, 33 N. E. Rep. 938; Renier v. Hurlbut, 81 Wis. 24, 
50 N. W. Rep. 788; Missouri Pac. Co. v. Sharitt, 
43 Kan. 375, 23 Pac. Rep. 430; Williams v. Ingersoll, 
89 N. Y. 508; Bowen v. Pope, 125 Ill. 28, 17 N. E. Rep. 
64; Haggerty v. Ward, 25 Tex. 144. The principle 
underlying all these cases is identical. Itis univer- 
sally true that, so far as concerns tangible property, 
it must be within the limits of the sovereignty to en- 
title the courts to seize it and apply it to the satisfac 
tion of the judgments which they mayenter. The 
same rule must be applicable in the case of intangible 
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interests like choses in action and debts. The same 
difficulty does not exist where the person owing the 
debt is within the jurisdiction. The intangible right 
may be then subject to process, and the levy by 
means of service on the debtor is equally effectual to 
motify the non-resident of the pendency of the action 
as in those cases where tangible interests are levied 
on. When, however, the debtor is present only by 
his agent, and his domicile, as well as that of the per- 
son sued, is without the sovereignty, there is no prin- 
ciple upon which it could be adjudged that the debt 
is within the jurisdiction of the court, and amenable 
to its writs. As it was forcibly put by the learned 
judge at nisi prius in the Douglass Case (Mr. Justice 
Kellogg): ‘This intangible right or interest must, of 
necessity, remain with the corporation, and is never, 
constructively or otherwise, in the possession of an 
agent. If this were not so, and it were possible to 
conceive that any agent of this ‘entity’—this corpora- 
tion—outside the bonds of the sovereignty which 
created it, could in fact possess this intangible right 
or interest, it would be interesting to know which 
of its agents possess it, and in how many of the States 
of this Union itis so possessed at one and the same 
time. It must be taken to the State of Massachusetts 
before itcan be there subject to the jurisdiction of 
that State. ‘The principle found in the codes of all 
enlightened nations is that jurisdiction, to be right- 
fully exercised, must be founded upon the presence 
of the person or thing in respect to which the ju- 
risdiction is exerted within the territory.’ To say 
that it is possible for a legislature to enact that, be- 
cause an agent of this stable entity is within its 
borders, this intangible interest or right, which is in- 
separable from the corporate body, is also there, is 
simply to say thatthe legislature may enact that any 
other species of property actually in the State of New 
York is also within the jurisdiction of Massachusetts 
for the purpose of appropriation or taxation or other- 
wise.” (Sup.) 18 N.Y. Supp. 259. The argument is 
unanswerable. It is as impossible by judicial con- 
struction as by legislative enactment to declare that 
the property out of the State, having a domicile with 
the debtor or the creditor, is within the limits of the 
sovereignty for the purposes of alevy. Upon either 
consideration the judgment is right. The affidavit 
did not justify the substituted service, and the writ 
did not impound the debt which the insurance com- 
pany owed to Mrs. Walker. Since the judgment be- 
low accords with these conclusions, it will be affirmed. 
Affirmed. 





Banks AND BANKIKG — PRESENTMENT OF 
CuHEecK—SENDING TO DRAWEE FOR COLLEC- 
TION.—The Supreme Court of Kansas holds 
in Anderson v. Rogers, 36 Pac. Rep. 1067, 
that it is negligence in the holder of a check 
to send it directly to the drawee, residing in 
a distant place, for payment, and the holder 
is responsible for any loss occasioned by 
adopting such course. The facts were that 
the Bank of H, as the agent of plaintiff, sent 
a check drawn by the defendant on the Bank 
of R, distant about 55 miles, to the Bank of 
R, by mail, with the request that it remit the 
amount in Kansas City Exchange. The 
check was received by the Bank of R on the 





evening of December 12th. The Bank of R 
continued to do business during all the fol- 
lowing day, receiving deposits and paying 
checks. Onthe evening of that day, after 
business hours, it deposited a letter inclosing 
the check, with the statement, ‘‘No funds in 
bank,’’ addressed to the Bank of H. which 
was received by the Bank of H on the even- 
ing of the next day. The defendant had 
more than funds enough on deposit to pay 
the check. The bank did not open for busi- 
ness thereafter, and has never paid anything 
to either party. It was held that the loss 
must fall on the plaintiff. The court said 
in part: 


In this case the check seems to have been for- 
warded for payment in due time, but it was sent 
directly to the drawee by mail, with the request that 
the bank of Richfield remit the amount by mail in ex- 
change on Kansas City. The Hamilton County Bank, 
therefore, selected the drawee of the check as its 
agent for collection. That this was negligence is 
well settled by the authorities. It is said in Daniel 
on Negotiable Instruments (volume 1, sec. 328): 
“For the purposes of collection, the collecting bank 
must employ a suitable subagent. It must not trans- 
mit its checks or bills directly to the bank or party 
by whom payment is to be made, with the request 
that remittances be made therefor. It is considered 
that no firm, bank, corporation or individual can be 
deemed a suitable agent, in contemplation of law, to 
enforce in behalf of another a claim against itself.” 
This proposition is sustained by abundant authorities 
(Drovers’ Nat. Bank v. Anglo-American Packing & 
Provision Co., 117 Ill. 100, 7 N. E. Rep. 601; Bank vy. 
Burns, 12 Colo. 539, 21 Pac. Rep. 714; Bank vy. Good- 
man, 109 Pa. St. 422, 2 Atl. Rep. 687; First Nat. Bank 
of Evansville v. Fourth Nat. Bank of Louisville, 6 
C. C. A. 183, 56 Fed. Rep. 967; Farwell v. Curtis, 7 
Biss. 160, Fed. Rep. Cas. No. 4690). 


It is insisted that inasmuch as the check was for- 
warded in due time, and came into the hands of the 
drawee, which refused payment, and returned the 
check with the statement ‘‘No funds in bank,” the de- 
fendant was not injured by the mode of present- 
ment; that an answer of ‘‘No funds,” sent by mail, is 
as effectual a refusal to pay as though made across 
the counter at the bank. Where due presentment is 
not made, the burden of proof is upon the holder 
of the check to show that the drawer has not suffered 
injury (Little v. Bank, 2 Hill, 425; Ford v. McClung, 
5 W. Va. 166; 2 Pars. Notes and B. 71; 2 Daniel, Neg. 
Inst., sec. 1588; Daniels v. Kyle, 1 Ga. 304). From 
the agreed statement, it appears that the check 
reached Richfield on the 12th of December, 1889, after 
business hours; that the bank on which it was drawn 
was open, doing a general business, receiving deposits, 
and paying money on checks during its regular bank- 
ing hours on the 13th. During that day a letter was 
written, addressed to the Hamilton Bank, with which 
was inclosed the check, and the statement ‘No funds 
in bank.” This letter was deposited in the post-oftice 
after banking hours, and received at Syracuse after 
business hours.on the \l4th. The refusal to pay was 
therefore not communicated to any one until the 14th. 
Can it be presumed that, if the check had been regu- 
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larly presented over the counter to the Richfield Bank 
on the 13th, a false answer would have been given, as 
was in fact given by letter, and payment refused? It 
is admitted that the defendant had more than money 
enough to his credit to meet the check. Had present- 
ment been made by another agent of the plaintiff, and 
payment refused, steps might have been taken im- 
me‘liately to protect the drawer’s rights; but, the 
check being in the hands of the drawee, of course no 
effort would be made by it to prosecute itself, and the 
fact that payment was refused was not communicated 
to the Hamilton County Bank until the night of the 
day following the last one on which the Richfield 
Bank was open for business. It might be that the 
answer, ‘‘No fundsin bank,” wasliterally true, and 
that the Richfield Bank had not the money with which 
to make payment at any time during the day of the 
13th; but we are not at liberty to indulge in any pre- 
sumption of that kind, the agreed facts showing that 
it received deposits and paid checks during the whole 
of that business day. This case must be decided in 
accordance with established principles; and the fact 
that the Richfield Bank was a small concern ina very 
sparsely peopled part of the State, and perhaps never 
had any large amount of funds in its possession, can- 
not be made a pretext for breaking downjthose whole- 
some rules of business which have been built up and 
defined with so much care and precision. The request 
in this case by letter was not an ordinary demand of 
payment, calling for current funds, but was a request 
for Kansas City Exchange, which the drawee would 
of course be at perfect liberty to refuse. 





Corporation — Bonp InvEsTMENT Com- 
PANY—EFFECTIVE INCORPORATION.—The re- 
cent Missouri case of Walker v. Corkins was 
a proceeding in the nature of quo warranto to 
test the right of certain organizations, in the 
nature of bond investment companies, to do 
business as corporations, the claim being 
made on behalf of the State that, though in 
form incorporated, there is no power in the 
statutes to incorporate such companies. The 
Missouri statute like those of many of the 
States, after reciting certain specific purposes 
for which incorporation may be had, concludes 
with an additional subdivision giving power 
to incorporate ‘‘for any other purpose in- 
tended for pecuniary profit or gain not other- 
wise especially provided for and not incon- 
sistent with the constitution and laws of this 
State. It was conceded that the object for 
which this company had incorporated was not 
within any of the specific purposes cited in 
the statute, but it was claimed by respondents 
that the eleventh subdivision gives ample 
authority to incorporate for the purpose of 
issuing bonds to be paid for by purchasers 
thereof in monthly installments, of selling and 
disposing of such bonds, and the court so 
holds. Macfarlane, J., after discussing the 
statute, says: 








The primary object to be attained in the interpreta- 
tion of statutes is to ascertain and give effect to the 
intention of the legislature, and this isto be deter- 
mined upon a consideration of the entire act and the 
objects and purposes intended to be accomplished. 
The evident purpose of this article was to authorize 
incorporation for business purposes. The other arti- 
cles of the chapter and the first ten subdivisions of 
article eight include only purposes which are not 
common, but are unusual and extraordinary, or such 
as require special powers and duties. Unless effect 
therefore, be given to the eleventh subdivision all the 
common and ordinary business of life such as mer- 
chandising, farming, and dealing in live stock, would 
be wholly excluded and the principal purposes of the 
article would be defeated. Itis inconceivable that 
the legislature should deliberately make a separate 
and independent subdivision of the section, under 
which the principal business of the country would fall- 
without intending to give it any effect at all, or in- 
tending, at most, to give it a very limited and re- 
stricted meaning. We think this subdivision was in- 
tended to have some meaning, and that effect should 
be given tothe language employed. Relator insists 
upon applying to this subdivision of the section the 
rules of interpretation which requires that when gen- 
eral words follow particular and specific words the 
former must be confined to things of the same kind as 
those specially used. It may be said, in the first place, 
that rules, for the interpretation of statutes, are only 
intended to aid in ascertaining the legislative intent, 
and not for the purpose of controlling the intention or 
confining the operation of a statute within narrower 
limits than was intended by the law maker.” Suther- 
land Con. Stat. Sec. 279. If the intention is clearly 
expressed, and the language used is without ambigu- 
ity, all technical rules of interpretation should be 
rejected. We therefore see no grounds for the appli- 
cation of technical rules here. But assuming that the 
scope and meaning of the words “for any other pur- 
pose” in the eleventh subdivision is doubtful, it is 
evident that the doubt is created by an application of 
the rule invoked. The question then is do these 
words, in the connection, and in the manner used, fall 
within the rule ejusdem generts. It is said, as a rea- 
son for the rule, that “it affords a suggestion, to the 
judicial mind, that where it clearly appears that the 
law maker was thinking of a particular class of per- 
son, or objects, his words of more general description, 
may not have been intended to embrace any others 
than those within the class. The suggestion is one of 
common sense.”’ Sutherland Con. Stat. Sec. 279. Unless 
the general words then are used in close and intimate 
connection with the particular words, there could be 
no such suggestion. The {subdivisions of this section 
are separate and independent of each other, and each 
of them must have required and received separate 
consideration by the legislature. We cannot say that 
the attention of the law maker was confined to a par- 
ticular class. He had in his mind not only each sub- 
division, and each particular class of subjects enumer- 
ated in this article, but of those contained in other 
articles. He must also have had in mind subdivision 
eleven and the general class of business he intended 
to include. We do not think the general words are so 
connected with the particular ones, as would make 
the rule applicable. Again, reading the entire sub- 
division it clearly appears that the particular classes 
of business previously enumerated were thought of 
and carefully excluded from those intended to be 


ve ha for under subdivision eleven. It expressly 
eclares the intention to authorize incorporation for 
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purposes “‘not otherwise especially provided for.” It 
thus appears that the law maker had in mind not only 
the particular classes of business already enumérated, 
but other business pursuits not belonging to those 
classes, and that he intended toinclude them. Further 
this rule applies only where the specific words are all 
of the same nature. ‘“‘When they are of different 
genera, the meaning of the general word remain un- 
affected by its connection with them. Endlich Inter- 
pretation of Statutes, Sec. 409. An examination of 
the preceding subdivisions of the section will show 
that each class of business enumerated is entirely 
independent of the other, and of a wholly different 
nature, and most of them completely exhaust the 
class mentioned, and consequently leave no similar 
classes to which the general words in the last subdivis- 
ion can apply. The general words then must be 
taken in their ordinary meaning, without regard to 
their connection with the preceding particular words. 

We think the corporation under the management of 
respondents legally incorporated under subdivision 
eleven of article eight and is authorized under its cer- 
tificate of incorporation to engage in and pursue the 
business therein specified, provided such business be 
transacted ina lawful manner, and for lawful pur- 
poses. 








PRIVILEGED COMMUNICATIONS TO 
PHYSICIANS AND SURGEONS. 


Mr. Justice Appleton, in his very interest- 
ing, but not very useful, work on evidence, 
based on ‘‘the reasoning and principles of 
Bentham,’’ and the ‘‘treatises of the juris- 
consults,’’ comes to the conclusion that all 
persons, without exception, who having any 
of the organs of sense, can perceive, and are 
capable of making their perceptions known to 
others, should be received and examined as 
witnesses; that objections may be made to 
the credit but never to the competency of 
witnesses. In a tirade upon the privilege ex- 
tended to communications between attorney 
and client, he declares this exclusion to be 
an anomaly, upon the reasoning of which 
physicians and clergymen could be excluded 
as well. Without going into the merits of 
the case or attempting to refute the charge 
that under the present vicious rules of evi- 
dence, judges are as powerless to do justice 
as the Hebrews of old to make brick without 
straw, it may be said that the judges and 
legislators of England and America have ever 
stood for the wisdom of exclusion of evidence 
in certain cases. No strong contrary tend- 
ency is at work to-day so far as professional 
communications are concerned, though fault 
may be found with the extent to which some 
courts are inclined to extend the exclusion. 





Mr. Appleton’s anomaly has been removed, 
exactly contrary to his desire and expecta- 
tion, by putting clergymen and physicians 
with the lawyers instead of vice versa. At 
common law, information obtained by physi- 
cians while treating their patients is not 
privileged,' but by statutes in about half the 
American States communications made by a 
patient to his physician, and information ac- 
quired by the physician while attending the 
patient in a professional capacity, and which 
was necessary to enable the physician to act, 
are made privileged.? The object of the 


1 1 Greenleaf on Ev. § 248;19 Am. & Eng. Ency. of 
Law, 147; Rex v. Gibbons, 1C. & P. 97; Duchess of 
Kingston’s case, 20 How. St. Tr. 573; Steagald v. Texas, 
3S. W. Rep. (Tex.) 771. 

2 “No person authorized to practice physic or sur- 
gery shall be compelled to disclose any information 
which he may have acquired from his patient while 
attending him ina professional character, and wbich 
information was necessary to enable him to prescribe 
as a physician or do any act for him as a surgeon.” § 
2862, Digest of the Statutes of Arkansas (1884). The 
statute of Wisconsin is the same. § 4075, Sanborn & 
Berryman’s an. Stat. Wis. “A licensed physician or 
surgeon cannot, without the consent of his patient, be 
examined ina civil action as to any information ac- 
quired in attending the patient which was necessary 
to enable him to prescribe or act for the patient.” § 
1881, Code of Civil Procedure, Cal. (1885). This is 
also the phraseology of the statutes of Montana and 
Nevada. § 650, Code of Civil Procedure, Compiled 
Statutes Mont. (1887). § 8406, Gen. St. Nev. (1884). 
“The statutes of Dakota, Idaho, and Utah, are the 
same as that of California except that the word ‘li- 
censed’ is not used.” § 499, Code of Civ. Pro. Dak. 
(1883). § 5958, Rev. Stat. Id. (1887). § 8878, Compiled 
Laws of Utah (1888). Minnesota, Oregon, and Wash- 
ington, also have statutes like that of California except 
that the word “‘regular” is substituted for “licensed.” 
§ 10, Chap. 73, Stat. of Minn. (1878). § 712, Hill’s An. 
Laws of Ore. § 1649, Code of Civ. Procedure, Wash. 
“A physician or surgeon duly authorized to practice 
his profession under the laws of this State, shall not, 
without the consent of his patient, be examined as to 
any information acquired in attending the patient, 
which was necessary to enable him to prescribe or act 
for the patient.” § 4824, An. Stat. Col. (1891). ‘The 
following persons shall not be competent witnesses: 
Physicians as to matters communicated to them, as 
such, by patients, in the course of their professional 
business, or advice given in such cases.” § 497, Rev. 
Stat. Ind. (1888). And the same for Oklahoma, § 4528, 
Stat. Ok. (1890). ‘‘No practicing attorney, counselor, 
physician, surgeon, minister of the gospel, or priest of 
any denomination, shall be allowed in giving testimony 
to disclose any confidential communication properly 
intrusted to him in his professional capacity, and nec- 
essary and proper to enable him to discharge the 
functions of his office according to the usual course of 
practice or discipline. Such prohibitions shall not 
apply to cases where the party in whose favor the 
same are made waives the rights conferred.”’ § 4893, 
MecLain’s An. Code of Iowa. §§ 333-4, Code of Civ. 
Pro., Compiled Stat. Neb. ‘The following persons 
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statutes was to put communications between 
physician and patient upon the same ground 
as those between attorney and client; to en- 
able the patient to indulge the utmost free- 
dom in laying bare his every complaint, for 
the purpose of receiving intelligent treatment, 
and without fear of subsequent disgrace or 
humiliation by the physician’s betrayal of 
confidence or enforced testimony.* The 
statutes have been passed upon quite fre- 
quently during the past few years by courts 
of last resort and have received some very in- 
teresting and important constructions. The 


shall be incompetent to testify: A physician or sur- 
geon concerning any communications made to him by 
his patient, with reference to any physical or supposed 
physical disease, or any knowledge obtained by a 
physical examination of any such patient.” § 4418, 
Gen. Stat. Kan. (1889). Michigan’s statute is like that 
of Arkansas except that the word “allowed” is used 
instead of “‘compelled.” § 7516, How. An. Stat. Mich. 
**A person duly authorized to practice physic or sur- 
gery, shall not be allowed to disclose any information 
which he acquired in attending a patient in a profes- 
sional capacity, and which was necessary to enable 
him to act in that eapicity.” § 884, Code of Civ. Pro. 
N.Y. ‘The last three sections apply to every exam- 
ination of a person as a witness, unless the provisions 
thereof are expressly waived by the patient.” § 836, 
Code of Civ. Pro. N. Y. (this waiver provision was 
passed in 1877). In 1892, the following statute was 
passedin N. Y. ‘‘A physician or surgeon may, upon 
trial or examination, disclose any information as to 
the mental, or physical condition of a patient, who is 
deceased, which he acquired in attending such patient 
professionally, except confidential communications 
and such facts as would tend to disgrace the memory 
of the patient, when the provisions of § 834, have been 
expressly waived on such trial or examination by the 
personal representatives of the deceased patient, or if 
the validity of the last will and testament of such de- 
ceased is in question, by the executor or executors 
named in said will, or the surviving husband, widow 
or an heir at law, or any of the next of kin of said de- 
ceased, or any other party in interest.””? Laws of N. Y., 
1892, Ch. 514. ‘*The following persons shall be incom- 
petent to testify: A physician or surgeon concerning 
any information which he may have acquired from 
any patient, while attending him in a professional 
character and which information was necessary to 
enable him to prescribe for such patient as a pbysician 
or to do any act for him as asurgeon.” § 8925, Rev. 
Stat. Mo. (1889). “The following persons shall not 
testify in certain respects: A physician concerning a 
communication made to him by his patient, in that 
relation, or his advice to his patient: but the physician 
may testify by express consent of the patient; and if 
the patient voluntarily testify, the physician may be 
compelled to testify on the same subject.’”’ § 5241, 
Rey. Stat. Ohio (1890). § 2589, Rev. Stat. Wy. (1887). 
3 Penn. Mut. Life Ins. Co. v. Wiler, 100 Ind. 92, 50 
Am. Rep. 769; Masonic Mut. Ben. Ass’n v. Beck, 77 
Ind. 203, 40 Am. Rep. 295; Edington v. Mut. Life Ins. 
Co., 67 N. Y. 185, reported below in 5 Hun, 1, affirmed 
in Court of Appeals as to part bearing on privileged 
communications but reversed for another error. 





bulk of the reported cases assume some one of 
the following forms. 1. Actions by the bene- 
ficiary of an insurance policy in which the 
company seeks to prove the falsity of the 
statements of the insured in his application 
for insurance by physicians who attended him 
about the time of the application. 2. Will 
contests, in which it is sought to prove the 
mental capacity or incapacity of the testator 
by his physicians. 3. Actions for damages 
for personal injuries in which the defendant 
seeks to prove certain facts concerning the 
injuries of the plaintiff, or his statements as 
to the accident, by the physician who at- 
tended him after such accident. 4. Crimi- 
nal cases. In all those cases the testimony 
is rejected if objected to although it often 
results in preventing the ferretting out of 
frauds,* or in the miscarriage of justice by 
the suppression of truth.° These are unfortu- 
nate incidents of a wise policy.° But the 
failure of a person to produce his physicians, 
or his assertion of the privilege when the op- 
posite party attempts to examine them, when 
they are the depositories of the best and most 
reliable information relative to the issue, is a 
legitimate fact for the jury to consider in de- 
termining the merits of the case.’ 


Privilege—Who may Avail Themselves of 
it.—Since the statute creates a mere personal 
privilege, in which the public as such are not 
interested, testimony falling under it may be 
received unless objected to upon the ground 
of the statute’ at the time it is sought to be 
introduced.’ And the one asserting the priv- 
ilege must show facts bringing the case within 
the statute,!’ and if the physician denies pro- 
fessional action when he obtained the infor- 
mation, and the contrary is not shown, his 


4 Grattan v. National Life Ins. Co., 15 Hun, 74. 

5 Penn. Mut. Life Ins. Co. v. Wiler, supra; Renihan 
vy. Dennin, 103 N. Y. 577. 

6 Penn. Mut. Life Ins. v. Wiler, supra. 

7 Cooley v. Foltz, 85 Mich. 77, 48 N. W. Rep. 176. It 
would seem that this were not the correct rule, if the 
objection is bona Jide and for the purpose of excluding 
evidence tending to disgrace one. In this case the 
privilege seemed to have been asserted to defeat jus 
tice. Still it might be a question if this could be 
looked into when the statute plainly covers the case. 

8 Patten v. United Life Ass’n, 183 N. Y. 450. Itis 
error to reject the testimony if it is objected to simply 
as incompetent and irrelevant. Attention must be 
called to the statute to make the objection valid. 

9 Hoyt v. Hoyt, 112 N. Y. 493; Jn re Benson, 16 N. 
Y. S. 111. 

10 People v. Schuyler, 106 N. Y. 298,12 N. E. Rep. 783. 
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evidence is properly admitted." The protec- 
tion does not cease upon the death of the 
patient, but the privilege may be asserted by 
a personal representative or an assignee of 
the patient, or any party to the action in 
which it is sought to introduce such evi- 
dence.” Others cannot urge the privilege if 
the patient himself waives it,!* and the stat- 
ute being for the protection of the patient and 
not the physician,“ the latter must testify 
unless the patient or his representa- 
tives or some party to the action, 
except. Where there is an attempt made to 
introduce several physicians objection to one 
is sufficient for all if stated to be an objec- 
ation to that class of testimony." 

The Relation.—To claim privilege under 
“the statute the relation of patient and physi- 
cian must be shown to have existed and only 
tthe information acquired while the relation 
continued is privileged.” A physician who 
was called in by a testator’s attorney, but 
without her consent, to examine her mental 
condition, and who did not prescribe for her 
and was not recognized by her as her physi- 
cian, is not disqualified under the statute.'® 
The privilege of the statute cannot be as- 
serted by one being tried for murder, who 
was examined while in jail by physicians 
sent by the prosecution to examine as to 
his sanity, since the relation of patient and 
physician does not arise. Such physicians 
may testify as to the prisoner’s mental condi- 
tion and what he said about the killing.” 

ll Stowell v. Relief Ass’n, 5 N. Y. 8. 233, 1 Sily. Sup. 
Ct. Rep. 246. 

12 Westover v. Aetna Life Ins. Co., 99 N. Y. 56, 52 
Am. Rep. 1; Edington y. Mut. Life Ins. Co., supra; 
Excelsior Mut. Aid Ass’n v. Riddle, 91 Ind. 84; Groll 
v. Tower, 85 Mo. 249, 55 Am. Rep. 358. 

13 Territory v. Corbett, 3 Mont. 50, 

14 Storrs v. Scougale, 48 Mich. 387. 

% Johnson v. Johnson, 14 Wend. 636; Penn. Mut. 
Life Ins. Co. v. Wiler, supra; Allen vy. Public Admin- 
istrator, 1 Bradf. 221; People v. Stout, 3 Parker’s 
Crim. Rep. 670. But see Storrs v. Scougale, supra, 
wherein there is a dicta by Justice Cooley scoring a 
physician for testifying to professional matters, no 
objection having been made. He says the physician 
should know of the statute and refuse to testify, dis- 
closing professional secrets. 

16 Dilleber v. Home Life Ins. Co., 69 N. Y. 256. 

17 Fisher vy. Fisher, 129 N. Y. 654, 29 N. E. Rep. 951; 
Hewitt v. Prime, 21 Wend. 79; Babcock v. People, 15 
Hun, 347. A physician may be compelled to give the 
results of a post-mortem examination made by him, 
not having treated the person before death. Summers 
y. State, 5 Tex. App. 365. 

18 Jn re Freeman, 46 Hun, 458. 


19 People v. Sliney, 187 N. Y. 570; People vy. Kemm- 
ler, 119 N. Y. 580, 24 N. E. Ren. 9. 





Neither does the relation exist when the phy- 
sician of a railroad company calls upon a 
person injured by the company, for the pur- 
pose of procuring information about the in- 
jury ;” but the relation arises when such phy- 
sician, or one sent by a public prosecutor, 
prescribes for the person or in any way gives 
him reasonable grounds to look upon him as 
a physician sent, not to elicit information 
merely, but to treat him.” A consulting 
physician stands in a professional relation to 
the patient as well as the original physician,” 
as does also a physician temporarily assisting 
another about a hospital, though himself hav- 
ing charge of a different ward.“ So the 
partner of a physician is not competent to 
testify as to what he learns of the condition 
of a patient when the latter is at the office of 
the firm for treatment by his partner,* but 
communications made to one not a physician, 
but occupying the same office with a doctor 
are not privileged.” A regular jail physician 
stands in a professional relation to the pris- 
oners whom he treats.% But an unlicensed 
physician, not authorized to practice, cannot 
be prevented from testifying, since he never 
stands in a legal professional relation to a 
patient.” 

Nature of the Information—How Acquired. 
—The information mentioned in the statute 
is not confined to oral communications made 
by the patient to the physician. There is in- 
cluded within the veil of privilege whatever, 
in order to enable the physician to prescribe, 
was disclosed to any of his senses, whether 
by his own examination, by the words of the 
patient, or by members of the household, 
nurses, or strangers.2> A New York case 


20 Neath v. Broadway Ry. Co.,3N. Y.S. 363, 57 N. 
Y. Superior Court, 496. 

21 Freel v. Market St. Ry. Co., 97 Cal. 40; People v. 
Murphy, 101 N. Y. 126, 54 Am. Rep. 661; People v. 
Stout, supra. 

22 Renihan v. Dennin, supra. 

23 Crossman v. Supreme Lodge, 6 N. Y. S. 821. 

24 Aetna Life Ins. Co. vy. Deming, 123 Ind. 384, 24 N. 
E. Rep. 86. 

2 Kendall v. Grey, 2 Hilton, 300. 

26 People vy. Schuyler, supra. 

27 Wiel v. Cowles, 45 Hun, 307. 

% Briggs v. Briggs, 20 Mich. 34; Edington v. Mut. 
Life Ins. Co , supra; Grattan v. Met. Life Ins. Co., 80 
N. Y. 281; Fraser v. Jennison, 42 Mich. 206; Gartside 
v. Conn. Mut. Life Ins. Co., 76 Mo. 447,43 Am. Rep. 
765. An extreme case under this head is People v. 
Brower, 53 Hun, 217, 6N. Y. 8S. 7380. Brower 
was tried and convicted of manslaughter for produc- 
ing a miscarriage upon his mistress, from the effects 
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holds the following question to a doctor prop- 
erly excluded as within the statute. ‘‘what 
opinion did you form, based on the general 
sight of the man, before you made an exam- 
ination or before you had any conversation 
with him,’’ since the doctor had never seen 
the patient before or saw him after. His 
whole knowledge came from the one interview 
which was wholly and purely of a profes- 
sional character.” But other cases hold that 
a physician may testify as to facts patent to 
all and observed by him before the initial act 
of service upon his part, or submission and 
disclosure by the patient, as inflamed eyes, 
fumes of alcohol in the breath, etc.*° A phy- 
sician may testify to such facts as the num- 
ber and date of his visits,*! treatment or non- 
treatment at a certain time, and facts 
observed and conversations carried on during 
his visits, foreign to the treatment of the pa- 
tient. And in an action by a doctor to re- 


of which she died. A doctor testified that the defend- 
ant came to him one night, and told him that his mis- 
tress had fainted while he was attempting to produce 
a miscarriage. The Supreme Court held that the 
doctor’s testimony, being objected to under the stat- 
ute, was improperly admitted, and say, “In this 
critical moment, with the sole purpose of saving the 
woman’s life, he disclosed the secret to the physician 
to enable him to act rightly. We have no doubt, that 
the statute, both in its letter and spirit, protects the 
confidence thus reposed in the physician, and forbids 
him to betray it. With this testimony stricken out 
there remains practically nothing to sustain the con- 
viction.”’ 

29 Grattan v. Met. Life Ins. Co., 92 N. Y. 274. 

8° Linz v. Mass. Mut. Life Ins. Co., 8 Mo. App. 363; 
In re Leowenstine’s Estate, 21 N. Y. S. 931. 

81 Breisenmeister v. Supreme Lodge, 31 Mich. 525, 
45 N. W. Rep. 977; Patten v. United Life Ass’n., 
supra. 

82 Numich v. Supreme Lodge, 3 N. Y. S. 552; Brown 
v. Mut. Life Ins. Co., 65 Mich. 306, 32 N. W. Rep. 610. 

83 It is proper for plaintiff’s physician to testify that, 
when called in professionally he was told by the 
plaintiff that she had sued the defendant, and would 
want him as a witness, since such information has no 
reference to the plaintiff’s condition. Cvoley v. 
Foltz, supra. And the conversations of a testator 
with his attending physician as to the sanity of a pro- 
posed devisee, being a material matter to explain his 
testamentary provisions, and wholly without the re- 
lation of patient and physician, may properly be tes- 
tified to by the physician in a will contest. Hoyt v. 
Hoyt, supra. Sothe physician may testify the testa- 
tor’s declarations as to the making of a will and his 
(the physician’s) advice on the subject. Jn re O’Neil’s 
Estate, 7 N. Y. S. 197; In re Halsey’s Estate, 9 N. Y, 
S. 441. Andin an action by a patient for injuries, 
that the plaintiff told him that he saw men signalling 
to him as he approached the railroad track but didn’t 
know what they meant till the train was upon him. 
Browne v. Rome, ete., R¥. Co., 45 Hun, 489. In an 
action for breach of promise to marry, it was held 





cover for services he may show the nature of 
the diseases and the character of the treat- 
ment in order to fix the value of his services.* 
The statute cannot be confined to informa- 
tion of a confidential nature but embraces all 
the knowledge which the physician acquires 
to enable him to intelligently prescribe. The 
relation is strictly protected no matter how 
trivial the disease. Danforth, J., says ina 
New York Court of Appeals case, ‘‘the phy- 
sician must not tell it, not because the patient 
declared the communication to be confiden- 
tial, or because the patient considered it so, 
but because the statute says that the com- 
munication to him shall not be by him dis- 
closed or told,’’ and any other rule will annul 
the statute.® A physician who, ir attendance 
upon a patient injured in an accident, in- 
quires how the accident occurred, is incompe- 
tent to testify in an action by the patient for 
damages for the injuries, that the patient 
told him the company was not to blame, or to 
any other matters relating to the accident, 
and learned from the patient while attending 
him. The Indiana court says, ‘‘the physi- 
cian had no business to interrogate the pa- 
tient for any purpose or object other than to 
ascertain the nature and extent of the injury 
and to gain such other information as was 
necessary to enable him to properly treat the 
patient. The patient is not Supposed to know 
what questions he ought to answer * * * 
and may answer all relating to the subject or 
to his former condition with the assurance 
that they will not be disclosed without his 


that the defendant could prove by a physician who 
attended the plaintiff that she told such physician that 
she had never been engaged tothe defendant. Col- 
lins v. Mack, 31 Ark. 634. So it may be proved by a 
physician that a certain person was nurse to the pa- 
tient at a certain time though the physician’s knowl- 
edge was gained from his professional attendance 
upon the patient. Pandjiris v. MeQueen, 59 Hun, 
625, 13 N. Y. S. 705. 

34 Kendall v. Gray, supra. Under the present lib- 
eral interpretation given to the statute this would 
probably be held privileged. 

3% Grattan v. Mut. Life Ins. Co., 80 N. Y. 284; Reni- 
han v. Dennin, supra; Masonic Mut. Ben. Ass’n. v. 
Beck, supra. But tothe contrary is Scripps v. Fos- 
ter, 41 Mich. 742, where the court says that confiden- 
tial relations do not always follow from the mere re- 
lation of physician and patient, and that ‘'the object 
of the State is to prevent the abuse of the confiden- 
tial relation existing between the physician and his 
patient, and is for the protection of the latter. Where 
the relation is such that no confidence is reposed there 
is none to be abused.” 
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consent.’’*® So in an action for personal in- 
juries caused by a defective sidewalk, the 
physician who treated the plaintiff after the 
accident was incompetent to show that he had 
been drinking, since, ‘‘any information as to 
the plaintiff’s condition as to sobriety ac- 
quired by the physician by seeing him was 
necessarily acquired in order to treat him, 
and is excluded by the statute.’’* 

Necessary to Enable the Physician to Pre- 
scribe.—This expression occurs in nearly all 
the statutes but it is held by the best consid- 
ered cases that the one seeking to exclude 
the testimony, and upon whom it devolves to 
bring it within the prohibition of the statute, 
need not show in the first instance that the 
information sought to be excluded was neces- 
sary to enable the physician to prescribe. It 
is to be presumed from the relationship, 
which must be proved in the first instance, 
that the information would not have been dis- 
closed except for that purpose,** though the 
presumption may be rebutted by the opposite 
party showing that the information sought to 
be elicited from the physician was not neces- 
sary to enable him to act.” But to the con- 
trary is a Michigan case which seems to hold 
that it must be made to appear by the one 
seeking exclusion that the information was 
necessary to enable the physician to pre- 
scribe.” The New York cases appear to have 
taken the better ground as any other interpre- 
tation would often compel the party asserting 
the privilege to prove indirectly the facts 
sought to be excluded, which would be as 
injurious as allowing it to be proved legiti- 
mately. 

Criminal Cases.—In some States the stat- 
utes are expressly limited to civil actions, but 
in most States it is apprehended they apply 
as well to criminal as civil cases, inasmuch as 
they either fail to limit themselves to civil 
actions, or where they appear as rules of 
evidence in the civil codes, such rules of 
evidence are made applicable to criminal ac- 
tions in some sweeping statute like that of 

*6 Pennsyl. Co. v. Marion, 123 Ind. 415, 23 N. E. Rep. 
973; Norton v. Moberly, 18 Mo. App. 457. 

87 Kling v. City of Kansas, 27 Mo. App. 231. 

% Edington v. Mut. Life Ins. Co., supra; Sloan y. 
N. Y. Central, 45 Hun, 125; Grattan v. Met. Life Ins. 
Do., 80 N. Y. 284; Jn re Darragh, 52 Hun, 59,5 N. Y. 
8. 58; Feeny v. Long Island Ry. Co., 116 N. Y. 375, 22 
N. E. Rep. 402. 

8} Herrington vy. Winn, 60 Hun, 285, 14 N. Y. 8. 612. 

# Campau y. North, 39 Mich. 606. 





New York ;*! yet in that State there are sev- 
eral cases where one on trial for murder by 
poisoning has sought to exclude the testi- 
mony of the doctor who attended the mur- 
dered person, while suffering from the poison, 
in which the court would not grant the privi- 
lege.” But a careful perusal of these cases, 
and of others,#? where the same court has 
commented upon them, will show that they 
were recognized at the time of the decision 
as exceptions to the rule and as involving 
special circumstances which rendered the 
statute inapplicable there, though it was ex- 
pressly held generally applicable in crim- 
inal cases. These cases were put upon the 
broad ground that the privilege asserted was 
utterly foreign to the object of the statute, 
whieh wes intended to protect the patient and 
not to shield his murderer. But consultation 
as to producing an abortion is not privileged, 
the crime here being prospective.* 
Construction.—It has been held on the one 
hand that the statutes, being remedial, 
should receive a liberal construction, and on 
the other, that, closing as it does the sources 
of the most satisfactory evidence and being 
in derogation of the common law, they should 
receive a strict corstruction.” A more sat- 
isfactory statement would be, leaving the 
question of strict and liberal construction 
aside, to say that they should be so construed 
asto effectually and fairly carry out their 
object and the plain intent of the makers.* 


41 § 392 N. Y. Code of Crim. Proc. which is as fol- 
lows: ‘*The rules of evidence in civil cases are ap- 
plicable to criminal cases, except as otherwise pro- 
vided in this code.”” In People v. Murphy, 101 N. Y. 
126, 54 Am. Rep. Finch, J., says “*We are of the opin- 
ion that § 834 of the code of civil procedure, is appli- 
cable to criminal actions and whatever possible doubt 
may have attended the question is fairly dispelled by 
§ 392 of the code of criminal procedure 

#2 People v. Harris, 136 N. Y. 423; Pierson y. Peo- 
ple, 79 N. Y. 424, 35 Am. Rep. 524.” 

43 People v. Murphy, supra; Grattan v. Met. Life 
Ins. Co., 80 N. Y. 301. The last edition of Greenleaf 
on Evidence, § 248, note (a), is in error on this point. 
Following the Pierson case, as it was decided in the 
lower court, 18 Hun 239, the rule is laid down that, 
the statute does not extend to criminal cases. 

44 Hewitt v. Prime, 21 Wend. 79. Guptill v. Ver- 
back, 53 Lowa, 93, holds that it is not always unlawful 
to produce the miscarriage of a pregnant woman, and 
thatin the absence of any showing to the contrary, 
the presumption must be indulged that communica- 
tions for this end are lawful, and therefore privileged. 

4 Edington vy. Mut. Life Ins. Co., supra; Linz v 
Mass. Mut. Life Ins. Co., supra. 

46 Grattan v. Met. Life Ins. Co., 80 N. Y. 301. 




















XUM 














Vou. 39 


CENTRAL LAW JOURNAL. 119 








Waiver.—Since the statute establishes a 
privilege for the protection of the patient, it 
may be waived by the patient, even when the 
statute declares attending physicians to be 
incompetent as witnesses and makes no pro- 
vision whatever for the waiver of the privi- 
lege.’ The raison d’etre of the statutes is 
the protection of the patient from the be- 
trayal of confidence. The public has no in- 
terest in the suppression of such evidence 
when the person concerned has no such de- 
sire.** The patient may waive by calling his 
physician to testify,* and the patient’s attor- 
ney may waive for him by calling the physi- 
cian as a witness and stating that, as the 
patient’s attorney, he waives the privilege 
of the statute.”’ When one in an application 
for insurance has referred to a physician for 
the purpose of verifying his statements as 
to his health, this is not such a waiver as to 
allow the defendant company to examine the 
physician in an action brought by the bene- 
ficiary of the policy.*! Consent to one at- 
tending physician being examined is not a 
consent as to others, even if they attended 
at the same time. The privilege may be 
waived as to one and asserted as to others. 
So a plaintiff may testify herself and call 
upon an attending physician to testify as to 
her condition at a certain time, without waiv- 
ing the privilege of objecting to the testi- 
mony of another attending physician.” But 
it has been held too, that where a plaintiff, 
suing for damages for personal injuries, has 
testified without reserve to the nature of 
the injuries and their effect upon him, it is a 
waiver, though not such as to allow the ad- 


47 Carryington v. City of St. Louis, 39 Mo. 208,18. 
W. Rep. 240; Blair v. Chicago & Alton Ry. Co., 39 
Mo. 334, 1S. W. Rep. 369. 

4 Grand Rapids & Ind. Ry. Co. v. Martin, 41 Mich. 
667. 

4) Davenport v. City of Hannibal,18 S. W. Rep. 1122. 

50 Albertiv. N. Y., L. E. & W. Ry. Co., 118 N. Y. 
77, 28 N. E. Rep. 77. 

51 Edington vy. Mut. Life Ins. Co., supra; Masonic 
Mut. Ben. Ass’n v. Beck, supra. 

52 Penn. Mut. Life Ins. Co. vy. Wiler, supra; Mellor 
v. Mo. Pac. Ry. Co., 105 Mo. 455, 14 S. W. Rep. 753. 


53 Cooley v. Foltz, supra; Record v. Saratoga 


Springs, 46 Hun, 448; Jones v. Brooklyn Ry. Co., 3 N. 
Y. 8. 253, which later case holds that the privilege is 
not waived by suing for damages for injuries to a leg 
necessitating its amputation and putting in evidence 
the fact that it was broken, such testimony not being 
controverted by the defendant, 

54 Treanorv. Manhattan Ry. Co.,28 Abb. N. C. 47, 
16 N. Y. 8. 1536. 





mission of testimony of doctors who attended 
him some time prior to the accident but not 
afterwards.” And where a patient, being 
plaintiff in a suit for damages for personal 
injuries, testified that a certain physician 
upon whom he called did not examine him 
and after several visits told him to go else- 
where, it was held that the defendant might 
put the doctor upon the stand with a view to 
contradicting the plaintiff’s version of what 
took place. A waiver is here implied from 
circumstances.” The privilege may be ex- 
pressly waived in the contract of insurance,* 
and as a matter of fact some companies regu- 
larly insist upon this. So a waiver results 
from allowing the evidence to come in. The 
privilege must be asserted before the testi- 
mony is admitted, for after its admission a 
motion to strike out will not be entertained.® 
A physician cannot refuse to testify, under 
the statute, after the patient has waived the 
privilege.” One waiver waives for all trials. 
After the matter is once divulged in legal 
proceedings there is no object for further 
suppression. It is open to the world.” But 
Michigan, preferring to follow an earlier New 
York case, decided that the privilege could 
be asserted in a trial after waiver in a pre- 
vious trial of the same case." It is not a 
waiver for the patient to allow the examina- 
tion of doctors between whom and himself 
the relation of patient and physician never 
existed, and his suffering this does not give 
the right to bring in those who did treat him.” 
Neither is there a waiver where plaintiff has 
testified to her good health for several years 
prior to an accident and that a certain phy- 
sician occasionally attended her during that 
time. The alleged falsity of her statement 
as to health does not allow the defendant to 
examine the physician as to what he learned 
on those visits. On an indictment for the 


55 Butler v. Manhattan Ry. Co., 23 N. Y. S. 163. 

56 Marx v. Manhattan Ry. Co., 56 Hun, 575, 10 N. Y. 
8. 159. 

57 Adreveno vy. Mut. Reserve Ass’n., 34 Fed. Rep. 
870. - 

58 Hoyt v. Hoyt, supra; Breisenmeister vy. Supreme 
Lodge, supra. 

5° Valensin v. Valensin, 73 Cal. 106, 14 Pac. Rep. 397. 

60 McKinney v. Grand St. Ry. Co., 104 N. Y. 352, 10 
N. E. Rep. 544. 

61 Breisenmeister v. Supreme Lodge, supra, follow- 
ing Grattan v. Ins. Co., 92 N. Y. 274. 

62 Jones v. Brooklyn Ry. Co., supra. 

63 McConnell v. Osage, 80 Iowa, 293, 45 N. W. Rep. 
550. 
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rape of a child of seven years, the privilege 
may be waived by the parents and the fact 
that they instituted the prosecution and tes- 
tified to the complaint for which the doctor 
prescribed, warrants the implication of 
waiver. Important and difficult questions, 
giving rise to conflicting decisions, arise as 
to who are capable of waiving the privilege 
of the statute when the patient is dead. Con- 
fusion results{from the manner in which 
privilege and waiver of privilege are jumbled 
in some cases. It may, however, be laid 
down as therule that the privilege may be as- 
serted by any party to the action and the 
testimony will then be kept out unless a per- 
son, competent to do so, waives the privi- 
lege. Who then is competent? During the 
life of the patient he only is competent. Af- 
ter his death there is conflict as to whether it 
may be waived atall. The leading New 
York cases hold that no waiver is then possi- 
ble,® but reference to the New York statutes 
shows that from 1877 ,to 1892, during which 
time these cases were decided, the statute, § 
836 of the Code of Civil Procedure, provided 
that only the patient could waive. In the 
other States, and in New York prior to 1877, 
the rule has been to allow waiver after the 
death of the patient. The difficulty is in set- 
tling who is the proper party to do it. In en- 
deavoring to do it some very unsatisfactory 
conclusions are reached. The rule is that he 
may waive who stands in the place of the de- 
ceased, and whose interests may be affected 
by the proposed disclosure,” as the benefi- 
ciary of an insurance policy in an action for 
the insurance money, or an administrator 
with the will annexed, even when the widow 
asserts the privilege,” or special adminis- 


6 State v. DePoister, 25 Pac. Rep. (Nev.) 1000. 

6 Westover v. Aetna Life Ins. Co., supra. 

66 Westover v. Aetna Life Ins. Co., supra; Loder v. 
Whelpley, 111 N. Y. 239. 

8 Groll v. Tower, 85 Mo. 249, 55 Am. Rep. 358. 

88 Masonic Mut. Ben. Ass’n v. Beck, supra; Penn. 
Mut. Life Ins. Co. v. Wiler, supra. 

6 Morris v. Morris, 119 Ind. 341, 21 N. E. Rep. 918, 
where the court held that such administrator was the 
proper party as he represented the deceased, and was 
seeking to maintain his will. Looking to the reason 
of the statute however it would seem that a widow 
was amore proper representative in such matters, 
and most interested in screening the memory of the 
dead from these disclosures. Thatin the present case 
the administrator was attempting to prove mental 
capacity, but the physician does not change the posi- 
tion of the court. 








trators appointed by the Probate Court who 
appear as the proponents of a will the heirs 
at law attempting to insist upon the privi- 
lege of the statute.” But it has been held 
elsewhere that exeeutors are strangers to the 
estate of the deceased till probate, and that 
the heirs at law are the only parties capable 
of waiving during the hearing for probate,” 
while Missouri takes a still different ground 
and maintains that in disputes between heirs 
at law and devisees, all claiming under the 
deceased, either side may call the attending 
physicians of the testator as witnesses against 
the objections of the other side.””_ Where, in 
an action upon an insurance policy, it ap- 
peared that a physician of the insured had 
inserted in the proofs of death certain privi- 
leged matter, it was held not to be a waiver 
by the beneficiary who brought the action, 
since the physician had no authority to do 
this, and the company could no more use 
these statements than they could bring the 
physician into court to testify to them.” But 
a beneficiary may waive the privilege by him- 
self inserting in the proofs of death the doc- 
tor’s certificate as to the cause of death even 
if he thus gives information inadvertently 
that the insured died of a disease for which 
the insurance cannot be recovered.“* There 
has been a feeling that this matter of waiver 
after the death of the patient is in a very un- 
satisfactory condition. New York protected 
the memory of the patient by not allowing 
any waiver after his death, but this led to 
serious miscarriages of justice, especially in 
testamentary cases. Other States have been 
free to allow waiver by any representatives of 
the deceased and have thus failed to protect 
his memory and his friends from damaging 
disclosures. New York statute of 1892, 
puts the matter in a better shape. It pro- 
tects the deceased patient by not allowing 
the privilege to be waived after his death by 
any one, as to confidential communications 
and such facts as would tend to disgrace his 
memory, and as to the other professional 


70 Fraser vy. Jennison, 42 Mich. 206. 

71 Staunton vy. Parker, 19 Hun, 55. 

72 Thompson y. Ish, 99 Mo. 160, 12 S. W. Rep. 510. 

73 Dreier v. Cont. Life Ins. Co., 24 Fed. Rep. 670. 

74 Buffalo Loan ete. Co. vy. Knight’s Templar Aid 
Ass’n., 126 N. Y. 450, 27 N. E. Rep. 942, holding that a 
guardian cannot thus destroy the rights ofa ward 
who is the beneficiary of a policy. 

75 See note 2, supra. 
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knowledge of the physician allows it to be 
waived by the personal representatives, or in 
will contests by executors, the surviving hus- 
band or widow, heirs at law, next of kin, or 
any other party in interest. 
Wittiam L. Evans. 
Madison, Wisconsin. 








DOWER IN FIRM PROPERTY. 
HUGHES V. ALLEN. 


Supreme Court of Vermont, March 7, 1894. 


Where persons forming a partnership to conduct a 
quarry agree that on its dissolution the freehold in- 
terest of the partners in the quarry shall not be brought 
into the accounts and valuations, nor sold, but the 
shares therein shall remain vested in the partners, 
their heirs and assigns, on the death of a partner the 
-quarry is to be treated as real estate, and not as per- 
sonalty, for the purpose of fixing his widow’s rights 
therein. 


TYLER, J.: It appears by the agreed state- 
ment, upon which the case is submitted, that 
prior to December 10, 1878, Hugh G. Hughes, the 
husband of the petitioner, owned in severalty the 
slate quarry, land, and buildings in question, sit- 
uated in Poultney, and that on that day he con- 
veyed an undivided fourth part thereof to one 
Roberts, with whom, on February 27, 1879, he 
entered into a contract of copartnership in the 
business of manufacturing slate, and selling the 
same in this country and in London, Eng., which 
copartnership continued until the decease of 
Hughes, which occurred March 6, 1884. At the 
time of his decease he owned other real and per- 
sonal property in no way connected with the co- 
partnership. The petitioner and her coadminis- 
trator, Allen, under license from the Probate 
Court, in June, 1884, sold the remaining three- 
fourths interest in the quarry, etc., to Roberts, 
for the sum of $10,000, which was eventually 
realized. The home place of the intestate, which 
was the only other real estate he owned, was also 
sold under license, and the avails were divided 
between the petitioner and the guardian of the 
minor children. The widow of Hughes petitioned 
the Probate Court that the copartnership real es- 
tate might be treated as personal property, and 
thai she might have her distribfitive share therein 
under the rule of law applicable to the distribu- 
tion of personal estate. The defendants contended 
that the petitioner had only a dower interest in 
the partnership realty. The claim of the peti- 
tioner is that land held for partnership purposes 
is to be regarded in law as personal property, not 
only in respect to creditors of the firm and sur- 
viving partners, but also in respect to the widow 
of the deceased partner. The question is one 
upon which there has been much discussion and 





a contrariety of opinions. Some of the American 
cases to which the petitioner’s counsel has referred 
us do not fully support the rule in England. In 
Allen v. Withrow, 110 U. 8S. 119, 3 Sup. Ct. Rep. 
517, Mr. Justice Field remarks that real prop- 
erty owned by a partnership and purchased with 
partnership funds is, for the purpose of settling 
the debts of the partnership and distributing its 
effects, treated in equity as personal property. 
In that case the heirs at law of Mrs. Allen brought 
a bill to enforce a trust in relation to real and 
personal estate which they claimed was made in 
her favor in her life-time for a partnership. It was 
found that a trust was not in fact created, so the 
real question at issue here was not involved in 
the decision of that case. In Mallory v. Russell, 
71 Iowa, 63, 32 N. W. Rep. 102, the contract of 
partnership for the purchase and sale of real es- 
tate provided that such real estate should be con- 
veyed toand by a certain person as trustee, and 
contemplated a conversion ofall lands into cash 
before a settlement of the partnership, and not a 
division of any lands between the partners. It 
was held that lands so purchased were to be re- 
garded as personal property of the firm, and that 
the wife of a partner had no dower interest in 
them. In Rice v. Barnard, 20 Vt. 479, Judge Red- 
field uses the expression: ‘‘No sound reason 
now occurs to ue why real estate belonging to co- 
partnership funds should not follow the same 
law of distribution ina court of chancery which 
is applied to personal property.”’ But the ques- 
tion in that case was only in relation to the pri- 
ority of partnership over private creditors in the 
distribution of partnership assets. In Lindley 
on Partnership (5th Ed. 343) it is stated as the 
general rule in England that if a share of a part- 
ner is nothing more than his proportion of the 
partnership assets after they have been turned 
into money, and applied in liquidation of the 
partnership debts, it necessarily follows that in 
equity ashare in a partnership, whether its 
property consists of land or not, must, as betwéen 
the real and personal representatives of a de- 
ceased partner, be deemed to be personal, and 
not real, estate. But the author admits that the 
authorities on this subject are not uniform. 
Story, Partn. § 95. note, gives a list of American 
cases which sustain the claim made by the 
petitioner in this case, but it is conceded that the 
weight of authorities sustains the contrary doc- 
trine. The various works upon partnership and 
upon equity jurisprudence wherein this subject 
is treated, as well as numerous decisions of 
courts, concurin this: that equity converts real 
estate held for partnership purposes into person- 
alty, sofaras maybe necessary to settle all the 
equities between the firm and its creditors and 
between the partners themselves. Eminent au- 
thorities go further, and say that this rule also 
prevails as between the representatives of the 
partners. Story Eq. Jur. § 674; 3 Kent,Comm. 
39; Hosmer, C. J., in Sigourney v. Munn, 7 Conn. 
11; Lindl. Partn., supra. In the notes to Lindley 
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the editor says that the English rule so care- 
fully stated by the author and sustained by the 
strong current of authorities in that country does 
not obtain in the United States beyond the neces- 
sity of considering realty as personalty in wind- 
ing up the partnership affairs; that the balance, 
not required for the settlement of the liabilities 
of the partnership, goes to the representatives of 
the deceased partner by devise or inheritance; 
that the widow takes dower in her husband's 
share of the residue. Cases from Massachusetts, 
New York, New Jersey, Pennsylvania, and sev- 
eral other States are cited. Smith v. Jackson, 2 
Edw. Ch. 28, is referred to as a leading case on 
this subject. In Buchan v. Summer, 2 Barb. Ch. 
165, Walworth, Ch., reviews the English and 
American cases, and declares the law to be in this 
country that, though a court of equity considers 
and treats real property as a part of the stock of 
the firm, it leaves the legal title undisturbed, ex- 
cept so far as is necessary to protect the equitable 
rights of the several members of the firm therein. 
In Tillinghast v. Champlin, 4 R. I. 173, and in 
Shearer v. Shearer, 98 Mass. 107, substantially the 
same doctrine is held. To the same effect is the 
opinion of Sharswood, J., in Foster’s Appeal, 74 
Pa. St. 391; 1 Washb. Real Prop. *159. In the 
well-considered case of Lenow v. Fones, 48 Ark. 
561, 4S. W. Rep. 56, Cockrill, C® J., says that the 
contrary doctiine was invented for the conven- 
ience aad accommodation of trade, and upon the 
theory that when partners put land into a com- 
mercial firm it must be taken that they intend it to 
be treated as personalty, since commerce con- 
cerns itself with personal property alone; that, 
having evinced a design to treat the lands as per- 
sonalty by putting them into the partnership stock, 
the conversion into personalty is presumed to 
continue for all purposes, unless the contrary in- 
tention is in some way shown. He declares that 
the stronger tendency in this country is to limit 
the doctrine of equitable conversion strictly to 
the purposes which demand its operation; that, 
when the partnership is closed, and all rights of 
creditors and partners settled, the realty should 
resume its natural character for those having no 
relation to the partnership, whether it was pur- 
chased by individual partners and placed in the 
common fund, or by them jointly, and paid for 
with partnership funds. There is no occasion to 
presume ar intention by the partners to change 
the course of descent. When there is an agree- 
ment between the partners for a conversion and 
sale of the lands after the partnership affairs are 
closed, and for a distribution of the proceeds, 
equity regards the lands as personal property, 
not only for pattnership purposes, but for dis- 
tribution, upon the principles that what the 
parties have directed to be done shall be taken as 
already done. In this case the partners, by their 
contract of copartnership, agreed ‘**that upon the 
dissolution of said partnership from any cause 
whatever the freehold estate and interest of the 
said partners respectively in the said quarry shall 





not be brought into such accounts and valuations, 
nor shall the same be sold, but the same shares 
and interest in the said quarry shall continue to 
belong to and remain vested in the said partners, 
their heirs and assigns, in the shares and propor- 
tions in which they shall then respectivley be 
entitled to the same.’’ This would seem to take 
the case out of the terms even of the English rule. 
The views above expressed are not intended to 
affect the petitioner’s right of dower in the part- 
nership property. Judgment affirmed. 


NotTe.—Partnership Realty—Dower In.—The right 
of a wife to dowerin partnership lands has been a 
much vexed question in this country, as Judge Tyler 
says in the principal case ‘‘there has been much dis- 
cussion and a contrariety of opinions;’’ but it may be 
said now to be the well settled Jaw in this country that 
when land is purchased by a partnership, with part- 
nership funds, and is used for partnership purposes, 
upon the dissolution of the firm by the death of one 
of the partners, the wife of the deceased partner will 
be entitled to dowerin his share of the real estate 
held by the firm,! in the absence of any agreement or 
understanding between the partners to the effect that 
the partnership realty shall be sold for the payment 
of the partnership debts.2 Particularly is this the 
case where the lands purchased with partnership 
funds were not purchased in pursuit of the partner- 
ship business, and it is not necessary to have recourse 
to these lands in order to pay the firm debts; and is 
this especially true where there is no agreement be- 
tween the parties that the land shall be considered as 
personalty. The fact that the title to the property is 
taken in the name of one of the partners instead of in 
the name of the ‘firm, will not deprive the widow of 
the deceased partner of her dower rights in his por- 
tion of the land.4 


Partnership Realty—Retains Character on Death 
of Partner.—Partnership realty upon the death of one 
ofthe partners, retains its character of real estate, and 
the share of the deceased partner descends to his heir 
at law as real estate, and does not pass to his repre- 
sentatives as personalty, in the absence of any agree- 
ment controlling in the articles of copartnership.® 


1 Loubat v. Nourse, 5 Fla. 350, 351; Huston v. Neil, 41 
Ind. 509; Hale v. Plummer, 6 Ind. 121; Matlock v. Mat- 
lock, 5Ind. 403,496; Galbraith v., Gedge, 16 B. Mon. (Ky.) 
631, 6834; Goodburn vy. Stevens, 1 Md. Ch. 420,5 Gill (Md.), 
1; Dyer v. Clark, 46 Mass. (5 Met.) 562, 577, 39 Am. Dec. 
697; Howard v. Priest, 46 Mass. (5 Met.) 582, 585; Burn- 
side v. Merritt, 45 Mass. (4 Met.) 538, 541; Sykes v. 
Sykes, 49 Miss. 190; Lee v. Lindell, 22 Mo. 202, 206; Mark- 
ham v. Merritt, 8 Miss. (7 How.) 437; Woolridge v. Wil- 
kins, 4 Miss. (3 How.) 360; Willet v. Brown, 65 Mo. 148, 
33 Am. Dec. 265; Campbell v. Campbell, 30 N. J. Eq. 
(3 Stew.) 415, 417; Ferguson v. Haas,1 Phil. (N. C.) Eq. 
114; Patton v. Patton, 1 Winst. (N. C.) Eq. 20, 86 Am. 
Dec. 448; Greene Vv. Greene, 1 Ohio, 244, 249, 13 Am. Dec. 
642; Clay v. Freeman, 118 U. S. 97; bk. 30, L. ed. 104, 6 
Sup. Ct. Rep. 964, 32 Alb. L. J. 515. 

2 Patton v. Patton, 1 Winst. (N. C.) Eq. 20, 86 Am. Dec, 
448; Summey v. Patton, 1 Winst. (N. C.) Eq. 52, 86 Am. 
Dec. 451; Greene v. Greene, 1 Ohio, 535, 18 Am. Dec. 642; 
Thornton V. Dick, 3 Bro. Ch. Cas. 199. 

3 Markham vy. Merritt, 8 Miss. (7 How.) 487, 40 Am. 
Dec. 76. See Woolridge v. Wilkins, 4 Miss. (3 How.) 
360. 

4 Bopp V. Fox, 63111. 540; Nicoll v. Ogden, 29 Ill. 323, 
389; Re Ransom, 17 Fed. Rep. 331. 

5 Stroud vy. Stroud, Phil. (N.C.) L. 526; Summey v. 
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Particularly it is true after the partnership debts are 
paid.® 

Land required to Pay Partnership Debis.—Real es- 
tate purchased with partnership funds for puartner- 
ship purposes, and held by the partners as tenants in 
common, will be considered as charged with a trustin 
tavor of one partner until the debts obligatory upon 
both are paid, and an accounting between the partners 
is had.7 Dower will not be allowed to the widow of a 
deceased partner in such lands as are required to pay 
the partnership liabilities,’ because the claims of cred- 
itors of the firm are superior to the wife’s right of 
dower;° and for that reason the widow is not entitled to 
have her dower assigned out of partnership realty until 
after the settlement of the partnership affairs and the 
payment of the partnership debts; but to enable the 
claims of the creditors of the partnership to take 
precedent of the widow’s right of dower the land 
must be in truth partnership property, and not merely 
held in the partnership name. The character of 
their joint estate is to be determined entirely by their 
intentions, for it is possible for partners to hold real 
estate as tenants in common without its becoming 
partnership property, in which case the widow of the 
deceased partner will take her dower therein free 
from the claims of creditors. 

Equity regards Partnership Lands as Personalty.— 
Equity regards lands belonging toa partnership as 
personalty to the extent that itis necessary for the 
settlement ofthe debts of the firm, and the adjust- 
ment of the mutual claims of the partners,!? and then 
to distribution between the partners, in the same 
manner -asif it had been personal instead of real es- 
tate;!5 and as suchit is governed by the rules appli- 


Patton, 1 Winst. (N. C.) Eq. 52, 86 Am. Dec. 451; William- 
son Vv. Fontain, 7 Baxt. (Tenn.) 212; Barcroft v. Snod- 
grass,1Caldw. (Tenn.) 445; Piper v. Smith, 1 Head 
(Tenn.), 983; Yeatman v. Woods, 6 Yerg. (Tenn.) 20, 27 
Am. Dec. 452. 

6 Andrews vy. Brown, 21 Ala. 437, 56 Am. Dec. 252; 
Shearer v. Shearer, 98 Mass. 117; Buchan v. Sumner, 2 
Barb. Ch. (N. Y.) 165,47 Am. Dec. 305; Tillinghast v. 
Champlin, 4 R. I. 173, 67 Am. Dec. 610; Marrett v. 
Murphy, 11 National Bank Reg. 133. 

7 Dyer v. Clark, 46 Mass. (5 Met.) 562, 39 Am. Dec. 
697. This doctrine is well settled in Massachusetts as 
will be seen from the following cases: Richardson y. 
Manson, 101 Mass. 484; Wilcox v. Wilcox, 95 Mass. (13 
Allen), 254; Converse v. Citizens, etc. Co., 64 Mass. (10 
Cush.) 38, Falls River, etc. Co. v. Borden, 64 Mass. (10 
Cush.) 461; Peck v. Fisher, 61 Mass. (7 Cush.) 390. 

8 Sumner v. Hampson, 8 Ohio, 328, 82 Am. Dec. 722; 
Johns v. Johns, 1 Ohio St. 357. 

9 Andrew’s Heirs v. Brown, 21 Ala. 437,56 Am. Dec. 
252. 

10 Andrew’s Heirs v. Brown, 21 Ala. 437, 56 Am. Dec. 
252; Pugh v. Currie, 5 Ala. 446; Simpson v. Leach, 86 Ill. 
286; Dyer v. Clark, 46 Mass. (5 Met.) 562, 49 Am. Dec. 
697; Markham vy. Merritt, 8 Miss. (7 How.) 437, 40 Am. 
Dec. 76; Duhring v. Duhring, 20 Mo. 104; Delmonico y. 
Gullianue, 2 Sandf. Ch. (N. Y.) 366; Sumner v. Hamp- 
son, 8 Ohio ,328; Kinsler v. McCants, 4 Rich (8. C. L.), 
46,53 Am. Dec. 711; Ripley v. Waterworth, 7 Ves. 425; 
Dale v. Hamilton, 5 Hare, 269; Hiscock v. Jaycock, 12 
N. B. 507. 

11 Hamlin v. Hamlin, 19 Me. 141; Markham vy. Merrett, 
9 Miss. (7 How.) 437, 40 Am. Dec. 76: Wheatly v. Cal- 
houn, 12 Leigh (Va.), 264. 

12 Shearer v. Shearer, 98 Mass. 117; Moran v. Palmer, 
13 Mich. 377; Tarbel v. Bradley, 7 Abb. (N. Y.) 279; 
Fairchild v. Fairchild, 5 Hun (N. Y.), 418, 64 N. Y. 478; 
Marrectt v. Murphy, 11 Nat. Bank Reg. 133. 

18 Andrew's Heirs v. Brown, 21 Ala. 437, 56 Am. Dec. 


252. 





cable to that class of property.“ It may be laid down 
asa general rule that where lands paid for out of 
partnership funds, brought into the partnership, and 
used for partnership purposes, equity will treat them 
as partnership stock in the absence of some agree- 
ment to the contrary, where the price is not charged 
to the partners respectively in their several accounts 
with the firm.) J. M. R. 


M4 Arnold v. Wainright, 6 Minn. 356, 80 Am. Dec. 448. 
See Lang’s Heirs v. Warring, 25 Ala. 625, 60 Am. Dec. 
5388; Andrew’s Heirs v. Brown, 21 Ala. 437,56 Am. Dee. 
252; Roberts v. McCarty, 9 Ind. 16, 68 Am. Dec. 604; 
Buehan vy. Sumner, 2 Barb. Ch. (N. Y.) 165, 47 Am. Dec. 
305. 

5 Lang v. Warring, 25 Ala. 625. See Robertson v. 
Baker, 11 Fla. 192; Mauck v. Mauck, 54 Ill. 281; Holland 
v. Fuller, 13 Ind. 19%; Bryant v. Hunter, 6 Bush (Ky.), 
70, 75; Buffum v. Buffum, 49 Me. 108; Howard vy. Priest, 
46 Mass. (5 Met.) 582; Burnside v. Merritt, 45 Mass. (4 
Met.) 587; Moran v. Palmer, 13 Mich. 367; Arnold vy. 
Wainright, 6 Minn. 358; Duhring v. Duhring, 20 Mo. 174; 
Cilly v. Ruse, 40 N. H. 358; Jarvis v. Brooks, 27 N. H. 
(7 Fost.) 67; National Bank of Metropolis v. Sprague, 
20 N. J. Eq. (6C. E. Gr.) 13; Mattack v. James, 13 N. J. 
Eq. (2 Beas.) 126; Ludlow v. Cooper, 4 Obio St. 1; 
Moderwell v. Millison, 21 Pa. St. 257; Overholt’s Ap- 
peal, 12 Pa. St. 222; Lime Rock Bank vy. Phettleplace, 8 
R. I. 173; Chaplain v. Tillinghast, 4 R. 1173; Moreau v. 
Saffaranas, 3 Sneed (Tenn.), 595; Willis v. Freeman, 35 
Vt. 44; Davis v. Christian, 15 Gratt. (Va.) 11; Fowler v. 
Bailley, 14 Wis. 125; Broom v. Broom, 3 Myl. & K. 443; 
Phillips v. Phillips, 1 Myl. & K. 649. 








HUMORS OF THE LAW. 


Colonel Geo. W., locally well known in bis way, was 
defending a civil suit which Mr. Cheek was plaintiff. 
The colonel who seemed to have made a good defense, 
in his argument to the jury, characterized the suit as 
simply persecution; “that the. plaintiff’s name was 
superbly indicative of plaintiff’s character; and that 
plaintiff had complete and indefeasible title of in- 
heritance to that name,” ete. The jury, in about 
three minutes, brought in a verdict against the col- 
onel. Everybody wondered how it happened. They 
had seen one ofthe jurymeh scowl at the colonel’s 
remarks. It was afterwards ascertained that that 
juryman was foreman of the jury, and that his name 
was Pigg. 
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1, ADMINISTRATION—Allowance of Demands.—Under 
Hill’s Code, § 1134, providing that no claim rejected by 
an administrator shall be allowed, except upon evi- 
dence other than that of the claimant, the production 
of a note, with payments indorsed thereon, after such 
note was barred by the statute, and testimony of a 
stranger that decedent once gave him money to de- 
liver to plaintiffas payment ‘‘on that note,” which 
does not identify the note, or show part payment of an 
admitted larger debt, is insufficient to establish such 
claim.—HARDING V. GRIM, Oreg., 36 Pac. Rep. 634. 

2. ADMINISTRATION—Bonds of Executors and Admin- 
istrators.—Where successive bonds, with different sets 
of sureties, have been given by an executor, and a 


-devastavit has occurred before the execution and ap- 


proval of any of the bonds, the liability of the sureties 
in the subsequent bonds is secondary to that of the 
sureties on the bonds subsisting and in force at the 
time the estate was wasted; and, ifthe former have 
made good the loss, they may recover against the lat- 
ter the full amount paid by them on account thereof.— 
CORRIGAN V. FOSTER, Ohio, 37 N. E. Rep. 263. 

8. ADVERSE POsSESSION—Equity.—Under Rev. St. § 
3196, providing that one who holds adverse possession 
of land fortwo years ‘‘shall be held to have full title 
precluding all claims,” a bona fide purchaser from the 
holder of the paper title of land in which another has 
acquired title by adverse possession obtains no inter- 
est in the land, though at the time of his purchase the 
land is vacant, and there is no trace of the prior ad- 
verse possession.—MACGREGOR V. THOMPSON, Tex., 26 
S. W. Rep. 649. 

4. ADVERSE POSSESSION — Mistake.—Possession by 
mistake, without knowledge of the location of the 
true line, orintention of claiming adversely, is not 
adverse to the true owner.—ADKINS V. TOMLINSON, 
Mo., 26 N. W. Rep. 573. 

5. ALIMONY — Proceedings to Enforce.—Payment of 
installments of alimony under a final decree in divorce 
may be enforced by imprisonment for contempt.— 
STAPLES V. STAPLES, Wis., 58 N. W. Rep. 1036. 

6. APPEAL — Bond.—An order directing sale of the 
property ofa corporation which isin the hands ofa 
receiver may be suspensively appealed from by the 
corporation, on a bond sufficient to cover costs of ap- 





peal; the property being in custodia legie, and under the 
control of an officer of court.—STATE V. KING, La., 15 
South. Rep. 147. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS—Dower. 
—A father and his two sons constituted a manufactur- 
ing firm. Their business was carried on in a factory 
bought by the father. After the firm had begun busi- 
ness, he conveyed athird interest inthe property to 
each of his sons, and credited it to them as their con- 
tribution tothefirm. The property was always treated 
by the partners as firm property: Held that, on as- 
signment by the firm for the benefit of creditors, the 
factory was firm property, in which the sons’ wives 
had no dower until after the firm creditors had been 
paid.—HILL v. CORNWALL & BRO’S ASSIGNEE, Ky., 268. 
W. Rep. 541. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS—Judg- 
ment Note.—Giving of judgment notes by an insolvent, 
followed by immediate entry of judgments thereon, 
and the seizure of allof his tangible property under 
executions, does not constitute a voluntary assign- 
ment.—PETERSON V. BRABROOK TAILORING CO., III., 37 
N. E. Rep. 242. 

9. ATTACHMENT—Bond.—The obligors on a bond given 
to dissolve an attachment are not bound to satisfy a 
judgment rendered after the vacation of the original 
judgment under Pub. St. ch. 187, § 20, providing that 
no attachment made or bail taken in the original suit 
shall be liable to satisfy a judgment rendered aftera 
judgment is so vacated.—DRESSER V. CUTTER, Mass., 
37 N. E. Rep. 176. 

10. ATTACHMENT—Bond.—The mortgagee of attached 
property, whichis burned while held by the attach- 
ment, who is also a defendant in the attachment suit, 
cannot recover onthe attachment bond on the ground 
that the attachment was wrongful as to him, and that, 
after the attachment, he was unable to dispose of or 
foreclose the mortgage, or insure the property, where 
the fact that such property was ‘estroyed is not stated 
as a ground of recovery, but as a fact showing the ex- 
tent of damage.—KING V. KEHOE, Iowa, 58N. W. Rep. 
1071. 


1l. ATTACHMENT — Exemptions — Waiver.—Part- 
nership goods were seized on attachments, and such 
attachments traversed by the firm. Within 17 days of 
the seizure, and before any transfer of title to the 
property, the firm dissolved and one partner claimed 
herexemptions: Held, that the exemptions were not 
waived by traversing the attachments, nor was the de- 
lay in claiming the exemptions unreasonable.—LADE- 
WIG v. WILLIAMS, Wis., 58 N. W. Rep. 1103. 

12. ATTORNEY — Negligence.—Where attorneys are 
retained tocollect a claim on bonds and mortgage, 
and they know, or ought to know, of an impending tax 
sale, and fail to give notice of the sale to their clients, 
and in consequence the claim is lost, they are liable 
for the claim, with interest, if the land covered by the 
mortgage was of that value.—WALN V. BEAVER, Penn., 
29 Atl. Rep. 114. 

18. ATTORNEY’S LIEN—Decree. — A decree fixing de- 
fendant’s debt to complainant ata certain sum, and 
charging it as alien on specified land, which, in default 
of payment withina fixed time, isto be sold by the 
clerk, and return made to the court, is not such a 
judgment for land as to be exempt from complainant’s 
counsel’s lien for services in the case. — HIGLEY Vv. 
WHITE, Ala., 15 South. Rep. 141. 

14. BANKS AND BANKING — Deposit of Check—Insolv- 
ency.—Where a person deposits in a bank a check pay- 
able to his order, indorsed, ‘‘For deposit to the credit” 
of the payee, which is placed to his credit as cash, the 
title thereto is vested in the bank, though it has been 
its custom to change dishonored checks to the depos- 
itor, instead of proceeding against the drawee.—DITCH 
Vv. WESTERN NAT. BANK OF BALTIMORE, Md., 29 Atl. 
Rep. 72. 

15. BANKS AND BANKERS—Fraud. — A banker who re- 
ceives a check on deposit after he has became insoly- 
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ent, and with knowledge that failure is impending, 
commits such fraud as entitles the depositor to rescind 
the contract, and recover the check ,— AMERICAN TRUST 
& SAV. BANK v. GUEDER & PAESCHKE MANUF’G Co., 
Tll., 37 N. E. Rep. 227. 

16. CARRIERS—Live Stock—Contract.—Where a’station 
agent is the company’s sole medium for doing business 
with the public at that point, his promise to furnisha 
shipper, who had often ordered of him before, a rea- 
sonable number of cars for live stock at a certain date, 
binds the company, unless the shipper had notice that 
the agent had no authority so to contract. — PITTS- 
BURGH, C., C. & St. L. Ry. CO. V. RACER, Ind., 37 N. E. 
Rep. 280. 

17. CARRIERS—Passenger—Negligence.—In an action 
for injuries received in alighting from a train, a com- 
plaint alleging that the station platform was laid 26 
inches below the level of the lower steps of the cars, 
and that the train was not stopped at such station long 
enough to allow plaintiff to alight in safety, and that 
no assistance was given her in alighting, shows negli- 
gence in the railway company. — TOLEDO, ST. L. & K. 
C. R. Co. Vv. WINGATE, Ind., 37 N. E. Rep. 274. 


18. CARRIERS—State Regulation—Constitutional Law. 
—Act May 2, 1873, §1, which declares that any railroad 
company which shall charge or receive more than a 
fair and reasonable compensation shall be guilty of 
extortion, is not void for uncertainty in defining the 
offense, since, when construed in connection with the 
eighth section, which provides for the making by the 
railroad and warehouse commissioners of a schedule 
of reasonable maximum rates for each railroad in the 
State, it furnishes a uniform rule for the guidance of 
the railroads.—CHI1caGo, B. & Q. R. Co. Vv. JONES, Ill., 
87 N. E. Rep. 247. 


19. CARRIERS OF GOODs — Unjust Discriminat'on.— 
Under Rev. St. 1893, ch. 114, § 129, which gives a right of 
action against railroad companies for ‘‘unjust dis- 
crimination” between shippers, the mere fact thata 
railroad company charges one person more than an- 
other for carrying coal from the same place is not 
conclusive evidence of unjust discrimination, where it 
is shown that there isa difference in the coal, and in 
the method of handling it. — Savitz v. OHIO & M. Ry. 
Co., Ill., 37 N. E. Rep. 235. 


20. CARRIERS OF PASSENGERS.—A person, in posses- 
sion of a ticket, who, while running from the street, 
across the company’s tracks, outside the passenger 
station, apparently to catch atrain about to start, is 
struck and killed by another train, has not become a 
passenger.— WEBSTER jv. FITCHBURG R. CO., Mass., 37 
N. E. Rep. 165. 

21. CARRIERS OF PASSENGERS—Negligence.—After the 
name of a station has been called, and the train 
brought toa standstill, a passenger is entitled to as- 
sume that the company will not expose himto un- 
necessary danger; and his failure to discover an ap- 
proaching train on an intervening track while on his 
way tothedepot is not contributory negligence, asa 
matter of law, where the night was dark, and no sig- 
nals were given, but the question is for the jury.—ST. 
LOUIS SOUTHWESTERN Ry. CO. v. JOHNSON, Ark., 268. 
W. Rep. 593. 

22. CERTIORARI—Appeal— Corporations.— Where the 
return to a writ of certiorari, brought to review the ac- 
tion of a village in an annexing certain territory, 
shows that the annexation was made pursuant toa 
certain statute, and the petitioner asks the court to 
hold the statute unconstitutional, and the validity of 
the statute is involved, within the meaning of the stat- 
ute governing appeals.—WHITTAKER V. VILLAGE OF 
VENICE, Ill., 37 N. E. Rep. 240. 

23. CERTIORARI—Contempt.—The action of the court 
in committing a person for contempt for refusal to pay 
alimony pending a divorce case cannot be reviewed by 
certiorari from the contempt proceedings or by habeas 
corpus, since, the allowance being an appealable order, 
such methods are an indirect attack thereon.—STATE 





Vv. SECOND JUDICIAL DISTRICT CouRT, Mont., 36 Pac. 
Rep. 757. ° 

24. CHATTEL MORTGAGE — Conditional Sale.—Under 
Sayles’ Civ. St. art. 3190, declaring that ‘‘all reserva- 
tions of the title to or property in chattels as security 
for the purchase money thereof shall be held to be 
chattel mortgages,” a sale of books upon an order 
speeifying that the sale should be conditional on pay- 
ment of the purchase price, and that, until same was 
paid, title should remain in the vendor, creates a chat- 
tel mortgage.—CLARK V. WEST PUB. Co., Tex., 268. W. 
Rep. 527. 

25. CHATTEL MORTGAGES — Foreclosure.— Where a 
mortgage is grossly usurious and fraudulent, one 
who alleges that he bought it for value, before ma- 
turity, from the mortgagee’s agent whose office was 
next to his, must, by such agent’s or others’ testimony, 
show his good faith in the purchase.—COSTIGAN V. 
HOWARD, Mich., 58 N. W. Rep. 1116. 

26. CHATTEL MORTGAGE—‘‘Implement” of Manufact- 
uring Establishment.—An iron safe of moderate size 
and value, kept ina silk mill, and used for keeping 
the books and money of the establishment, is an ‘‘im- 
plement,” with the meaning of Gen. St. § 3016, which 
secures the title of a mortgagee notwithstanding the 
retention of possession by the mortgagor, under a re- 
corded mortgage of any manufacturing establishment, 
together with the machinery, engines, or implements 
situated or used therein.—TALCOTT Vv. MEIGS, Conn., 
29 Atl. Rep. 131. 

27. CHATTEL MORTGAGES — Preferring Creditors.—A 
chattel mortgage by an insolvent retail dealer toa 
trustee for the benefit of preferred creditors, which 
authorizes the trustee to sell the goods ‘‘in the usual 
course of trade,” or in bulk, at his discretion, the value 
of the goods conveyed exceeding the preferred indebt- 
edness, is void.—WALLACE V. BAGLEY, Tex., 268. W. 
Rep. 519. 

28. CONSTITUTIONAL Law— Civil Rights.—A State law 
forbidding the carrying of dangerous weapons onthe 
person,and authorizing the arrest without warrant of 
persons violating it, does not abridge the privileges or 
immunities of citizens of the United States (Const. 
U. 8. Amend 14).—MILLER V. STATE OF TEXAS, U. 8. 
8. C., 148. C. Rep. 874. 


29. CONSTITUTIONAL Law—Civil Rights—Bail Pending 
Appeal.—The provisions of Code Cr. Proc. N. Y. §§ 527, 
555, for admitting to bail a defendant, appealing from 
conviction for a crime not punishable with death only 
when there is a stay of proceeding, by filing a certifi- 
cate of a judge that there is reasonable doubt whether 
the judgment should stand, are not repugnant to 
Const. U. 8. art. 4, § 2, guarantying to citizens of each 
State all privileges and immunities of citizens in the 
several States on the ground that in other States a 
defendant in such case has the right to give bail pend- 
ing appeal; nor dothey deprive the defendant of liberty 
without due process of law.—MCKANE v. DuRSTON, U. 
8. 8. C., 148. C. Rep. 913. 

30. CONSTITUTIONAL Law—Impairment of Contracts. 
—Act March 21, 1889, prescribing the time and place of 
sale of all land thereafter to be sold under power con- 
ferred by trust deed, and requiring notice to be given 
‘*as now required in judicial sales,” and requiring the 
sales to be made at public vendue on specified dates, 
is unconstitutional, in so faras it applies to trust deeds 
executed before its enactment, and in which the man- 
ner of sale prescribed differs from that prescribed by 
the act.—INTERNATIONAL BLDG. & LOAN ASs’N Vv. HARDY, 
Tex., 268. W. Rep. 497. 

31. CONSTITUTIONAL LAW — Interstate Commerce— 
Bridges.—Congress has power, directly or through a 
corporation created for the purpose, to construct 
bridges over navigable waters between States, for the 
accommodation of interstate commerce by land.—LuUx- 
TON V. NORTH RIVER BRIDGE Co.,U.S.8.C., 148. C. 
Rep. 891. 

82. CONSTITUTIONAL Law — Local Taxation. — Act 
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March 31, 1883, as amended in Rev. St. ch. 30, provid- 
ing for the registration of voters in cities of over, 
100,000 population through a record of voters, ap- 
pointed by the governor, all expenses of the registra- 
tion and of such recorder’s office to be paid out of the 
city and county treasuries, is not unconstitutional, as 
authorizing municipal authorities to levy a local tax 
for other than a local purpose.—STATE Vv. OWSLEY, Mo., 
268. W. Rep. 659. 

33. CONSTITUTIONAL Law—Statutes—Enactment. — A 
bill to repeal a statute changing the period of limita- 
tions for certain actions was amended by the senate so 
asto provide thatthe act should not affect any con- 
tract or agreement previously barred by the former 
statute: Held, that this did not violate Const. art. 5, § 
17, providing that no bill shall be so altered or 
amended on its passage through either house as to 
change its original purpose; such amendment not 
changing the construction of the act inany particular. 
—MASSACHUSETTS MoT. LIFE Ins. CO. V. COLORADO 
Loan & TruST Co., Colo., 36 Pac. Rep. 793. 

34. CONTRACT.—Defendant agreed with certain heirs 
to look after their interests up to and including final 
settlement, for a per cent. of the amount preceived by 
them, and pay his own expenses, such commission to 
be paid as the proceeds were distributed. He then 
agreed to pay plaintiff for assistance two-fifths of the 
net amount received by him: Held, that plaintiff was 
not entitled to compensation until defendant had 
completed his contract with the heirs, and his action 
prior thereto, to enforce payment, was premature.— 
KRUMB V. CAMPBELL, Cal., 36 Pac. Rep. 664. 

35. CONTRACT — Conditions.—Wbhere defendants sent 
plaintiff an offer for the unexpired term of a lease, and 
plaintiff returned an acceptance, subject to the assent 
ofthe lessor, there was no contract, defendants not 
having accepted the condition.—PUTNAM V. GRACE, 
Mass., 37 N. E. Rep. 166. 


36. CONTRACT FOR SERVICES — Part Performance.— 
One who contracts to do certain work for a fixed sum 
¢eannot abandon it before completion and recover for 
the work done by him.—BuUTT Vv. WILLIAMS, Miss., 15 
South. Rep. 130. 


37. CONTRACTS — Pleading.— A mortgagor having 
wrongfully sold to defendant ateam covered by the 
mortgage, plaintiff, the mortgagee, obtained from de- 
fendant an agreement to keep the team till the mort- 
gage should be due, and then deliver them to plaintiff, 
or pay $65 should plaintiff fail to realize his 
debt from the rest of the property. Plaintiff, having 
so failed, demandea of defendant the money or the 
team, but was refused: Held that, if he sued on the 
contract, he must declare on it and its breach specially, 
not onthe common counts in assumpsit.—TATE V. TOR 
couTT, Mich, 58N. W. Rep. 993. 

38. CONTRACTS—Restraint of Trade.—A combination 
among a number of brewers of a city to control the 
price of beer within the city is illegal, being in re 
straint of trade.—NESTER V. CONTINENTAL BREWING 
Co., Penn., 29 Atl. Rep. 102. 

39. CONTRACTS FOR SALE OF LAND.—Where there is an 
executory contract for the sale of lands, consummated 
by the execution ofa deed, such deed is the final evi- 
dence of their agreement; and, if not in the record, 
the Appellate Court cannot say that the effect of cer- 
tain testimony isto vary the terms of the agreement. 
—HAMILTON V. CLARK, Tex., 268. W. Rep. 515. 

40, CORPORATION— Where one or more corporations 
are consolidated into a new corporation with a new 
name, and the old corporations go entirely out of ex- 
istence, ifno arrangements are made respecting the 
property and liabilities of the corporations that cease 
to exist concerning the debts and obligations of such 
corporations, the consolidated or new corporation will 
be answerable for the liabilities of its constituent 
companies. In such a case the new corporation suc 
ceeds to allthe property of the old corporations, and 
the debts ofthe old corporations become by implica- 





tion the obligations of the new corporation.—BERRY 
v. Kansas City, Ft. S. & M. R. Co., Kan., 36 Pac. Rep. 
724. 

41. CORPORATIONS—Gas Companies—Exclusive Fran- 
chise.—Act March 8, 1869, giving a corporation exclu- 
sive authority to supply a borough with gaslight, and 
to erect the necessary buildings for manufacturing 
and distributing the same, with the right to lay pipes 
in the streets, is exclusive only asto manufactured 
gas, not as to natural gas.—WARREN GASLIGHT Co. Vv. 
PENNSYLVANIA GAS Co., Penn., 29 Atl. Rep. 101. 

42. CORPORATION — Partnership.—The directors and 
stockholders of a corporation changed its name with- 
out complying with the formalities required by law in 
such case, and then continued the business under the 
new name: Held, that they were liable as copartners, 
the identity of the corporation being destroyed by the 
unauthorized change of name.—CINCINNATI COOPERAGE 
Co. Vv. BATE, Ky., 268. W. Rep. 538, 


43. CORPORATION — Sale by Foreign Corporation— 
Validity.—A contract made in Washington with a for- 
eign corporation is valid, though it has failed to com 
ply with laws granting foreign corporations the right 
to do business in that State.— WHITMAN AGRICULTURAL 
Co. Vv. STRAND, Wash., 36 Pac. Rep. 682. 

44. CORPORATIONS — Stockholder — Mandamus.— 
Whenthe proper officers of a corporation organized 
for profit refuse, on demand, to issue a certificate of 
stock to a person entitled thereto, his appropriate 
remedy is by action against the corporation for dam- 
ages, orto enforce the issue and delivery of such cer- 
tificate in equity, either of which he may pursue, at 
his election. Mandamus is notthe proper remedy.— 
STATE V. CARPENTER, Ohio, 37 N. E. Rep. 261. 


45. CORPORATION—Stockholder’s Liability—Transfer 
of Stock.—A holder of stock in an Ohio corporation, 
who transfers his stock after a corporate debt has 
been created, is not relieved from his statutory liabil- 
ity for such debt by an agreement for an extension of 
the time for its payment, although such agreement be 
made by the corporation and creditor after such trans- 
fer, and without the knowledge or consent of the 


tranferrer.—3OICE V. HODGE, Ohio, 37 N. E. Rep. 265. 
46. CORPORATIONS—Unpaid Stock—Foreign Laws.— 


The validity of calls made by a British corporation for 
unpaid stock is to be determined by the British law.— 
AMERICAN PASTORAL CO. V. GURNEY, U. 8. C. C. (Mo.), 
61 Fed. Rep. 41. 


47, COUNTY WARRANTS.—In an action against a county 
upon county warrants, a petition which alleges that 
the county had absolutely refused to pay such war- 
rants, and that other warrants, of a similar class, and 
later date and registration, had been paid, need not 
also allege tbat the county treasurer had funds with 
which to pay the warrants sued on.—SHERWOOD V. La 
SALLE County, Tex., 268. W. Rep. 650. 

48. COURTS—Adjournments.—The insurance commis- 
sioner’s petition, under Gen. St. § 2869, for annulment 
of the charter of an insolvent insurance company, and 
for a receiver, to be brought to the Superior Court of 
the county of defendant’s location, ‘‘if in session,” 
and, if not, to a judge of the Supreme Court of Errors, 
cannot be brought to such judge during a regular term 
of the Superior Court, inthe interval of a day to day 
adjournment.—MANSFIELD V. MUTUAL BENEFIT LIFE 
Ins. Co., Conn., 29 Atl. Rep. 137. 

49. CRIMINAL EVIDENCE — Forgery.—Letters written 
in furtherance of a conspiracy for the forgery of a 
deed, by a party thereto, are admissible against one 
who became a party to the conspiracy after the writ- 
ing of the letters.—STATE V. CRAB, Mo., 268. W. Rep. 
548. 


50. CRIMINAL LAW—Accomplice.—Though a principal 
and an accomplice are guilty of the same offense, to 
convict one as an accomplice, he must be indicted as 
such.—RIX v. STATE, Tex., 26S. W. Rep. 505. 


51. CRIMINAL LAW — Arson.—Defendant cunnot be 
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convicted on an information charging him with burn- 
ing a building, under Rev. St. § 4402, providing penal- 
ties therefor, when the building burned is a dwelling 
house, such crime being covered by sections 4399 and 
4400.—STATE V. ATKINSON, Wis., 58 N. W. Rep. 1034. 

52. CRIMINAL Law — Assault. —An assault with a 
deadly weapon, once entered upon, and partly exe- 
cuted, is not less an assault because it did not proceed 
to the last extremity threatened simply because the 
assaulted party yielded to the enforced demand.— 
STATE V. DOOLEY, Mo., 288. W. Rep. 558. 

53. CRIMINAL LAW—Burglary.—Under Rev. St. 1893) 
ch. 38, § 36, which imposes different penalties for burg- 
lary committed by day und burglary committed in the 
night, proof of a burglary in the daytime will not 
sustain a conviction where the indictment charges 
burglary at night.—BROMLEY vy. PEOPLE, Ill.,37N. E. 
Rep. 209. 

54. CRIMINAL LAW—Burglary.—Where a person breaks 
into a building, intending to commit larceny, and 
does every act essential to a burglarious breaking, the 
mere fact there was a detective with, and appyrently 
assisting, him in the commission of the crime will not 
constitute a defense.—STATE V. STICKNEY, Kan., 36 
Pac. Rep. 7i4. 

55. CRIMINAL Law—Confessions.—Confessions by one 
under arrest, who is not cautioned, and which do not 
lead to the discovery of any fact tending to connect 
defendant with the crime are inadmissible.—WISE- 
MAN V. STATE, Tex., 268. W. Rep. 627. 

56. CRIMINAL LAW—Evidence.—On a trial for seduc- 
ing afemale under 18 years of age, the State’s only 
evidence as to the girl’s age was her own testimony, 
wherein she stated that her only information concern- 
ing her age wasthe statement of a priest that she was 
18 at the time in question. This priest had no personal 
knowledge, and spoke only from the church record, in 
which he found the date of her birth. The defendant 
introduced this record, which conclusively showed that 
she was over 18 at the time of her seduction: Held, 
that a judgment of conviction would be reversed.— 
STATE V. COUGOT, Mo., 26S. W. Rep. 566. 

57. CRIMINAL LAW—Forcible Entry.—To warrant a 
conviction for forcible entry under Rev. St. 1894, § 
2055 (Rev. St. 1881, § 1972), the taking of possession must 
have been either by force or with menaces, and with- 
out authority of law.—BRAZEE V. STATE, Ind., 37 N. E. 
Rep. 279. 

58. CRIMINAL LAwW—Forgery.—An order for the pay- 
ment of money, though addressed to no particular 
person, with an incomplete date, is the subject of 
forgery .—DIXON V. STATE, Tex., 265. W. Rep. 500. 

59. CRIMINAL LAW—Forgery — Conspiracy. — Where 
persons have conspired to forge a deed, and then ob- 
tain money by a mortgage on the land, and divide it 
among themselves, transactions by one conspirator 
between the execution of the deed and the accom- 
plishment of the further purpose are admissible against 
aco conspirator, on prosecution for forgery.—STATE 
v. PRATT, Mo., 268. W. Rep. 556. 

60. CRIMINAL LaW—Former Jeopardy.—On the com 
pletion and impaneling of a jury, the jeopardy begins. 
But it begins only when the panel is full. Until full, 
the jeopardy is not perfect.—STATE V. RORINSON, La., 
15 South. Rep. 146 

61. CRIMINAL Law—Homicide.—One who, having no 
knowledge, and not being informed orchargeable with 
notice of the character or mission of an officer legally 
seeking to arrest him, kills the officer, if the killing is 
apparently necessary to save his own life, may be ex- 
cusable on the ground of self-defense, although his 
threatening and violent conduct prevented the officer 
from making known his character and mission.—STARR 
V. UNITED STATES, U. 8. 8. C., 148. C. Rep. 919. 

62. CRIMINAL Law—Intoxication of Defendant.—No 
act committed by one voluntarily intoxicated is less 
criminal because of such intoxication; but, when in 
tent is a necessary element to constitute a particular 





species or degree of crime, the jury may consider the 
fact of defendant’s intoxication to aid them in deter- 
mining the intent with which he committed the act.— 
PEOPLE V. YOUNG, Cal., 36 Pac. Rep. 770. 

63. CRIMINAL LAW—Seduction.—An indictment charg 
ing that defendant, unlawfully and feloniously, by 
virtue of his promise to A, an unmarried female, etc., 
did ‘‘seduce and debauch, against the peace,” etc., is 
bad as not naming the person seduced.—STATE V. MAR- 
SHALL, Mo., 26S. W. Rep. 562. 

64. CRIMINAL LAW—Temporary Discharge of Jury.— 
After the impaneling of the jury, and commencement 
of a trial, it was an abuse of discretion to discharge 
the jury for 36 days, on motion of the State, because 
one of its witnesses was unable to attend, where the 
nature of the offensecharged was likelyto create preju 
dice against the defendant in the community from 
which they were drawn.—PEOPLE V. DINSMORE, Cal., 
36 Pac. Rep. 661. 

65. CRIMINAL PRACTICE — Abortion.—An indictment 
under Pen. Code, art. 538, for an attempt to commit an 
abortion by the use of means calculated to produce the 
same, need not state the means used.—CAVE V. STATE, 
Tex., 268. W. Rep. 503. 


66. CRIMINAL PRACTICE — Burglary.—An indictment 
charging defendant with breaking and entering a 
railroad car occupied by K, with intent to steal the 
property of K and H, is not defective because it does 
not allege the ownership of the car, or the right in 
which K was occupying it.—PYLAND V. STATE, Tex., 26 
S. W. Rep. 621. 

67. DAMAGES.—On trial for causing the death of 
plaintiff's intestate, where deceased’s wife testified 
that he was industrious and carefulin his business, 
she could testify as to how much ofa farm he had, 
and what, ofthe property he had atthetime of his 
death, wus accumulated since his marriage.—MCKELVY 
v. BURLINGTON, C. R. & N. Ry. Co., lowa, 58 N. W. 
Rep. 1068. 

68. DEPOSITION—Adjournment.—Where the notice to 
take a deposition specifies “that the taking will be 
adjourned from day today,” itis not error for the 
notary before whom the deposition is taken to adjourn 
the taking ofthe deposition from day to day, at the 
instance of the attorney for th® party giving the no- 
tice, where neither the opposing party nor his attor- 
ney appears at any time before such notary yublic, 
and there is no contention that the adjournments were 
taken for the purpose of annoying the opposing party, 
or preventing cross-examination, or causing any un- 
necessary expense or delay.—KELLY V. MARTIN, Kan., 
36 Pac. Rep. 705. 

69. DEDICATION — Husband and Wife. — A married 
man platted a tract of land belonging to his wife so as 
to leave part of itasa public square. Afterwards she 
obtained a divorce from him for his fault: Held, that 
the execution and recording of the plat did not operate 
asa dedication ofthe square tothe public, since no 
one can dedicate a greater title than he holds.—ELSON 
Vv. COMSTOCK, II1., 37 N. E. Rep. 207. 

70. DEDICATION-Street. — Where a plat of land is re- 
corded, and land appears thereon not numbered as a 
lot, nor corresponding in size or shape to one, but 
bounded by lines clearly intended to represent the 
lines of a street, and lots are sold as being bounded 
on such street, such land is dedicated for a public 
street, though not named as such on the plat.—CITY 
AND COUNTY OF SAN FRANCISCO V. BURR, Cal., 36 Pac. 
Rep. 771. 

71. DEED—Failure to Acknowledge.—Though a deed 
is not acknowledged or recorded, the grantor therein, 
and those claiming under him, cannot recover the land 
from persons claiming underthe grantee.—EDSON Vv. 
Knox, Wasb., 36 Pac. Rep. 698. 

72. DEED — Rescission.—Complainant having sepa- 
rated from his wife, requested defendant to dispose of 
his farm, and come and live with him. Defendant had 
lived with him from the time he was 9 years old until 
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he was 21. Complainant deeded land to defendant in 
consideration of the latter’s agreement to provide for 
him during his life. There was no evidence of weak- 
ness of mind. Later, complainant’s dangter objecting 
to the arrangement, a settlement was agreed on by all 
parties, free from fraud or overreaching, under which 
defendant deeded one-half the land tothe daughter, 
and made anew agreement to provide for complain- 
ant: Held, that a bill to set agide the deeds for weak- 
ness of mind and undue influence was properly dis- 
missed-—ALLEN V. SNYDER, Mich., 53 N. W. Rep. 997. 


73. DEED—Rescission— Fraud.— A release of dower 
and homestead, pursuant to a compromise of suit 
therefor, will not be set aside for fraud when the 
grantor fully understood her rights, was represented 
by her chosen attorney, and surrounded by her sister, 
husband, and brother, who read the deed in full at the 
time it was executed.— HEALD V. DONNELL, Mo., 268. 
W. Rep. 568. 

74. DEEDS—Warranty.—A public highway through 
lands conveyed — in use, and known to the par- 
ties, at the time of the conveyance — is not an 
incumbrance, so that its existence constitutes a breach 
of the covenants of warranty. — HARRISON v. DES 
MoINEs & FT. D. R. CO., Iowa, 58 N. W. Rep. 1081. 

75. Divorc—Assignment of Homestead.—Under Civil 
Code, § 146, providing that, in case of divorce, if the 
homestead has been selected from the separate prop- 
erty of eitner, it shall be assigned to the former owner, 
subject to the power of the court to assign it for a lim- 
ited period to the innocent party for a longer period 
than his life, and an assignment to him for 10 years is 
on the implied condition that he lives that long.— 
NEARY V. GODFREY, Cal., 36 Pac. Rep. 6655. 

76. DIVORCE—Condonation.—A mere voluntary prom- 
ise,by a wife having a cause for divorce,to return to, and 
live with, her husband, is not a ‘‘condonation,” within 
Civ. Code, §§ 115, 116, defining it as a conditional for- 
giveness, and making essential thereto reconciliation, 
and remission of the offense by the injured party, and 
restoration of all marital rights.—WOLFF v. WOLFF, 
Cal., 36 Pac. Rep. 767. 

77. DOWER—Agreement not to Claim.—Where heirs 
of an intestate, in consideration of land set apart by 
him to them, and of their exemption from liability for 
any debts of the estate, convey to his widow all the 
property left by deceased, and a judgment in favor of 
one of the heirs against him, is released, and such 
widow, with full knowledge of the condition of her 
husband’s estate, agrees not to claim dower in the 
land set apart tothe heirs, and retains possession of 
the property so conveyed to her for six years, without 
interference by creditors or distributees, she is not 
entitled to dower in such land.—ANDERSON v. WooD- 
WARD, S. Car., 19S. E. Rep. 685. 

78. EASEMENT — Prescription.—Defendant’s grantor 
maintained a private way onthe land from the house 
to the highway. Plaintiff, his brother-in-law, owning 
adjoining premises, used the same way over 20 years. 
Both worked on its building and repair. Neither said 
anything to the other as to plaintiff’ right to use it: 
Held, that the facts afforded the presumption of a 
claim of right such as would establish a prescription. 

—CAMODY Vv. MULROONEY, Wis.,58 N. W. Rep. 1109. 


79. EASEMENTS—Ways of Necessity.—Where land of 
co-tenants is allotted in partition, there is an implied 
grant of a ‘‘way of necessity” over other land allotted 
tothe county road, if that is the only way to reach the 
highway.—BLUM V. WESTON, Cal., 36 Pac. Rep. 778. 

80. EJECTMENT—Title of Defendant.—One who held 
possession of property as managing director of a cor- 
poration, not denying its rightto possession, cannot 
dispute its title thereto, in ejectment, after expiration 
of his term.—SEYMOUR V. SLIDE & SPUR GOLD MINES, 
U. 8.8. C.,148. C. Rep. 847. 

81. EMINENT DOMAIN — Constitutional Law.—A de 
cision by a State Supreme Court that under the laws 
and constitution of the State the building and opera. 





tion of an elevated railroad along one side ofa street, 
on the railroad company’s own property, does nut 
constitute a taking, an injury, or a destruction of 
property onthe other side, is not reviewable by the 
Supreme Court of the United States on the theory of a 
taking of property without compensation.—MERCHANT 
V. PENNSLYVANIA R. Co., U. S. 8. C., 148. C. Rep. 894. 

82. EMINENT DOMAIN — Construction of Viaduct— 
Damages.—Under Const. art. 2,§15, providing that pri- 
vate property shall not be taken or damaged for pub 
licuse without just compensation, a city is liable for 
damages resulting from the construction of a viaduct 
8 feet above the sidewalk at one end and 22 feet at the 
other, in front of a person’s property, whose build- 
ings thereon were rendered inaccessible by teams ex- 
cept through an alley from the rear, though the via- 
duct was a necessary street improvement.—CITY OF 
PUEBLO V. STRAIT, Colo., 36 Pac. Rep. 790. 

83. EMINENT DOMAIN— Damages.— The fact that a 
railroad company’s plant and franchises have been 
sold out undera mortgage does not release it or its 
sureties from a bond to compensate for land taken for 
right of way.—KELLER V. HARRISBURG & P.R. Co., 
Penn., 29 Atl. Rep. 95. 

84. EMINENT OMAIN — Rights of Grantee of Land.— 
The damages for which a recovery is given by section 
3283, Rev. St., are personal in character, and do not 
pass toa grantee on a conveyance of the land.—CIN- 
CINNATI & R. Ry. CO. V. CAMPBELL, Ohio, 37 N. E. Rep. 
266. 

85. EQUITY—Quo Warranto.—The title to the office of 
director of a company cannot be tried by a proceeding 
in equity, though the bill incidentally seeks possession 
of corporate property; the exclusive remedy being by 
quo warranto. — BEDFORD SPRINGS CO. V. MCMEEN, 
Penn., 29 Atl. Rep. 99. 

86. EQuiry — Reformation of Contracts.—A contract 
to supply 15 net tons of tool steel, to be specified for as 
the buyer’s wants may require, can be reformed in 
equity on parol evidence of mutual mistake in that, as 
the seller understood, the buyer intended only to con. 
tract for such amount of steei up to 15 tons as it might 
require.—PARK BROS. & CoO. jv. BLODGETT & CLAPP Co., 
Conn., 29 Atl. Rep. 133. 


87. Equiry—Setting aside Judgment—Laches.—Mere 
non-payment when due of taxes and notes secured by 
mortgage is not laches sufficient to justify a refusal to 
set aside a decree of foreclosure entered without ju- 
risdiction, when the mortgagor had no notice either of 
the judgment, or that anybody was claiming his land. 
—MCEACHERN V. BRACKETT, Wash., 36 Pac. Rep. 690. 

88. ESTOPPEL.—A remainder man, after the death of 
the life tenant, is not estopped from enjoining the cut- 
ting and removal of timber from land by a person who 
obtained from the life tenant a contract permitting 
him to cut and remove it, because such remainder-man 
had knowledge of, and acquiesced in, such contract, 
and the payment by such person of the consideration 
therefor.—HvuyckK v. BAILEY, Mich., 58 N. W. Rep. 
1003. 

89. EXECUTION—Constables—Neglect in Levying Ex- 
ecution.—A constable to whom has been intrusted the 
collection of a judgment by an execution placed in his 
hands must, with reasonable diligence, seek out and 
levy on such personal property of the judgment de- 
fendant as is subject to execution, and for his failure 
so to do the constable is liable tothe execution cred- 
itor for such damages a3 result from this neglect of 
duty.—STEELE V. CRABTREE, Neb.,58N. W. Rep. 1022. 

90. FEDERAL CouRTS—Jurisdiction—Foreign Corpo- 
ration.—The federal courts have jurisdiction, upon the 
ground of diverse citizenship (Act Aug. 13, 1888), of an 
action against a foreign corporation, brought in the 
judicial district in which the plaintiff resides, when 
such corporation is subjected by statute to the juris- 
diction of the courts of the State in which the district 
is located.—DINzY v. ILLINOIS CENT. R. Co., U. S.C. C 
(Iowa), 61 Fed. Rep. 49, 
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91. FEDERAL CourRTs—Jurisdiction of Supreme Court. 
—The Supreme Court has no jurisdiction of an appeal 
from a Circuit Court not within section 5 of the judi- 
ciary act of March 3, 1891, unless it was taken, as al 
lowed by the joint resolution of the same date, before 
July 1, 1891.—MASON V. PEWABIC MIN. Co.,U. 8. 8. C., 14 
8. C. Rep. 847. 


92. FIXTURES TO REALTY—Mechanic’s Lien.—A derrick 
used in a stone quarry, capable of removal from one 
point to another, as required, is not a fixture subject 
to alien for material and labor furnished in its con- 
struction, though fastened by means of a post set in 
the ground and guy ropes attached to the rock by 
anchor bolts, if its removal would.,not injure the 
realty.—HONEYMAN V. THOMAS, Oreg., 36 Pac. Rep. 
636. 

93. FRAUDS, STATUTE OF-Sale of Land.—Defendants 
delivered toa real estate broker a writing signed by 
them, stating that they authorized the broker to offer 
plaintiff acertainsum fora certain lot. The broker 
showed the writing to plaintiff, who wrote on it, ‘‘I 
hereby accept the above offer:” Held, that this con- 
stituted a wiitten memorandum of the contract, with- 
in the meaning of the statute of frauds.—ALFORD V. 
WILSON, Ky., 268. W. Rep. 539. 

94. FRAUDULENT CONVEYANCES.—A mortgage of stock 
in trade in trust to secure several debts of the mort- 
gagors, empowering the mortgagee to sell at private 
sale or in the usual course of trade, but not permitting 
him to reinvest the proceeds, or apply them other- 
wise than to pay the secured claims, does not amount to 
a general assignment with preferences.—CLUETT V. 
ROSENTHAL, Mich., 58 N. W. Rep. 1009. 

95. FRAUDULENT CONVEYANCES—Burden of Proof.— 
An instruction that a deed of trust given by the grantor 
to secure alleged debts due his brother is prima facie 
fraudulent is erroneous.—CITY NAT. BANK OF NORFOLK 
V. BRIDGERS, N. Car., 198. E. Rep. 666. 

96. FRAUDULENT CONVEYANCES — Mortgages.—The 
fact thata creditor secured by mortgage waives his 
lien upon specific property in favor of acreditor whose 
debt is as meritorious as that of any other creditor will 
not render such mortgage fraudulent.—HOOKER V. 
SUTCLIFF, Miss., 15 South. Rep. 140. 

97. FRAUDULENT CONVEYANCES—Reservation.—A cor- 
poration conveyed to trustees all its property and as- 
sets, its business, and the benefit of all contracts, to 
secure its debentures; but the deed further provided 
that the conveyance was to be ‘‘by way of floating se- 
curity, only, and not to prevent the sale or other deal- 
ing by the company, in the course of its business, of or 
with any part of its property, until the trustee shall 
enter,” etc.: Held, that the conveyance was void as to 
existing creditors. —ORMAN V. ENGLISH & SCOTTISH 
MERCANTILE INVESTMENT TRUST, U.S. C. C. of App., 61 
Fed. Rep. 38. 

98. GAME Law—Constitutional Law.—lIt is an offense 
under section 6964 of the Revised Statutes to sell quail 
in this State, except between the 10th day of November 
and the 15th day of December, though such quail were 
Ailled outside of the State, and where it was lawful to 
kill the same. The section is constitutional.—ROTH 
v. STATE, Ohio, 37 N. E. Rep. 259. 

99. GARNISHMENT. — Notice of garnishment served 
upon a debtor, while giving a right of action against 
him for money owing tothe defendant in the garnish- 
ment proceeding, does not constitute a lien upon 
money with which he may subsequently pay his debt, 
so as to enable the garnisher to follow the money into 
the hands of third persons to whom it has been paid. 
—HULLEY V. CHEDIC, Nev., 36 Pac. Rep. 783. 

100. GUARANTY OF SALESMAN ON COMMISSION.—Plaint- 
iff hired M as salesman on commission, to pay his own 
expenses, and took from defendants a written guar- 
anty of payment of all sums which M might collect for 
plaintiff, and all moneys which plaintiff might from 
time to time advance to M, and any indebtedness which 
might thereafter become due from M to plaintiff; de- 





fendants to accept a verified copy of plaintiff's books 
as correct and final between plaintiff and M: Held 
that, as against defendants, plaintiff must show, as to 
cash charges against M, that the money was advanced 
to enable him to carry on his work for plaintiff, and 
also, as to credits, that plaintiff had credited M his 
proper commissions.—JOHN A. TOLMAN CO. Vv. Mc- 
CLuRR, Ind., 37 N. E. Rep. 289. 

101. GUARDIAN—Liability for Interest.—A guardian 
who turns over his wards’ money to their mother on 
receiving it, under the mistaken idea that it belongs to 
her, is chargeable with simple interest thereon after 
the expiration of a reasonable time from his receipt 
thereof.—TAYLOR V. HILL, Wis., 58 N. W. Rep. 1055. 

102. HABEAS CoRPUS—Custody of Child.— In habeas 
corpus to decide the legal right to custody of an infant, 
the court cannot settle an account for past support, 
and make reimbursement a condition of its order 
awarding custody.—FOULKE V. PEOPLE, Colo., 36 Pac. 
Rep 640. 

103. HUSBAND AND WIFE— Community Property. — 
Where a stock of merchandise is community property, 
onthe death of the wife, leaving children, the hus- 
band has no right to carry on the business as his own, 
form a partnership with another, and transfer the 
stock to the firm, and the children are not chargeable 
with debts thus incurred.—COCHRAN V. SONNEN, Tex., 
268. W. Rep. 521. 

104. HUSBAND AND WIFE—Divorce—Attorney’s Fees.— 
A suit at law willnot lie against a husband, by a so- 
licitor, for servicesto the wife in defending a divorce 
suit.—WESTCOTT V. HINCKLEY, N. J., 29 Atl. Rep. 155. 

105. INJUNCTION—Obstruction in Highway.— Equity 
will not enjoin an unauthorized obstruction in a pub- 
lic highway at the instance of a private person, corpo 
rate or natural, who does not suffer some special dam- 
age from it, differing in kind, from the damages which 
such person sustains merely as a member of the com- 
munity; and, within this rule,a railroad company, 
though it does public service, stands substantially 
upon the footing of a private individual.—MorrIs & E. 
R. Co. v. NEWARK Pass. Ry. Co., N. J., 29 Atl. Rep. 
184. 

106. INSOLVENCY—Partnership.—The fact that a firm 
is not able to pay its debts promptly as they mature is 
not conclusive evidence of insolvency.— MENSING V. 
ATCHISON, Tex., 268. W. Rep. 509. 


107. INSURANCE.—Where the policy contains a con- 
dition making the policy void if the insured building 
becomes vacant, and the evidence shows that the 
building was vacant when the fire occurred, it is error 
to refuse to instruct the jury to find for the defendant, 
unless said condition was waived by the defendant or 
by some authorized agent.—COMMERCIAL UNION ASSUR. 
Co. Vv. DUNBAR, Tex., 268. W. Rep. 628. 

108. INSURANCE POLICY — Conditions.— A judgment 
against insured after the issuance of a fire insurance 
policy to him is not an ‘‘incumbrance,” within the 
meaning of a clause avoiding a policy ‘‘if incumbrance 
be placed” onthe property.—LODGE V. CAPITAL INS. 
Co., lowa, 58N. W. Rep. 1089. 

109. INSURANCE POLICY—Conditions.—Where tenanfs 
ofastore building abandoned it ashorttime before 
the lease expires, but retain the key by permission of 
the owner, and leave a few empty barrels and some 
old boxes and papers in the building, it is ‘‘unoccu- 
pied,” within the terms of an insurance policy.—HOME 
INSURANCE CO. OF NEW YORK V. SCALES, Miss., 15 
South. Rep. 134. 

110. INTEREST—Payment of Principal.—Plaintiff, hav- 
ing paid excessive internal revenue taxes, accepted a 
sum appropriated by congress (Act July 26, 1886) for 
repayment thereof, but afterwards brought assumpsit 
against the collector for the sum illegally exacted, 
with interest: Held that, such principal sum having 
been paid, the action, not being one sounding in dam- 
ages, could not be maintained for the interest.—STEW- 
ART V..BARNES, U. 8.8. C., 148. C. Rep. 849. 
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111. INTEREST —Rate.— Where a State treasurer fails 
toturn over to his successor moneys received as in- 
terest on State funds, and during the period of default 
the legal rate is changed, the rate for which he is liable 
isthe onein force during such period as varied by 
legislation.—STATE v. GUENTHER, Wis.,58N. W. Rep. 
1105. 

112. INTOXICATING LIQUORS—Civil Damages.—A wife 
who has notified saloon keepers not to sell to her hus 
band can recover damages for injury to ber means of 
support, from one who sold her husband liquor during 
the firsttwo days of an eighteen days’ debauch.—JOHN- 
SON V. JOHNSON, Mich., 583 N. W. Rep. 1115. 

113. INTOXICATING LIQUORS — Civil Damage Suit.— 
Where the effect of selling liquor to a man isto deprive 
of support his wife and infant children, who reside to- 
gether and depend on him, for support, they may 
jvintly sue the liquor seller; though each has a sepa 
rate right of action.—HELMITH V. BELL, IIl.,37N. E. 
Rep. 2380. 

114. INTOXICATING LIQUOR—Lllegal Sales—Contract.— 
Plaintiff proposed to sell defendant beer, ‘‘delivered 
onthe track at Des Moines,’ from time to time as or- 
dered, at specified prices; kegs, cases, and bottles to 
be returned or paid for at an agreed valuation; which 
proposition defendant accepted: Held, in an action 
to recover for beer shipped on order, that the sales 
were made in Iowa, and, the sale of intoxicating 
liquor being illegal in that State, plaintiff could not 
recover.— GIPPS BREWING CO. V. DE FRANCE, Iowa, 58 
N. W. Rep. 1087. 

115. INTOXICATING LIQUORS — Nuisance.—The fact 
that defendant’s building was notoriously used by his 
tenants as a saloon, and written notice thereof was 
left at his home, shows that he knew that his building 
was being used forthe sale of liquor.—HAMILTON V. 
BAKER, Iowa, 58 N. W. Rep. 1080. 

116. JUDGMENT—Injunction.—A judgment in a suit by 
an administrator cannot be enjoined merely because, 
under the statute, the defendants were incompetent 
to testify inthe suitin which the jadgment was en- 
tered, and there was no other evidence to sustain 
their defense.—WILLIAMS V. CARR, Colo., 36 Pac. Rep. 
846. 

117, JUDGMENT—Opening and Vacating.—A judgment 
by confession will not be opened and defendant let 
into a defense for alleged fraud, where the allegations 
of fraud are traversed by plaintiff's oath, and are sup- 
ported only by defendant’s uncorroborated oath.— 
TiDIOUTE & TIONA OIL CO. V. SHEAR, Penn., 29 Atl. 
Rep. 107. 

118. JUDGMENT—Res Judicata.—A bill to set aside a 
judgment, and sheriff's sale and deed thereunder, 
showed that plaintiff had before obtained arule to 
show cause why such judgment, sale, etc., should not 
be set aside, and that after a full hearing there was a 
decree discharging the rule, from which no appeal 
was taken: Held, that the questions involved were res 
judicata.—HENEMAN V. PILE, Penn., 29 Atl. Rep. 113. 

119. JUDGMENT—Res Judicata.—After judgment ona 
sci. fa. sur mortgage, sheriff's sale on a /ev. fa. thereun- 
der, and the acknowledgment and delivery of the deed 
to the purchaser, the validity of the acknowledgment 
of the mortgage or the regularity of the proceedings 
under the sci. fa. prior to the acknowledgment and de- 
livery of the sheriff's deed cannot be questioned.— 
BENNINGHOFF V. STEPHENSON, Penn., 29 Atl. Rep. 86. 

120. JUDICIAL SALE— Validity. — An agreement be- 
tween judgment creditors, made without the debtor's 
knowledge, whereby one refrains from bidding on the 
debtor’s land at a judicial sale thereof, in considera- 
tion of the other’s promise to pay his judgment, ren- 
ders the sale void for fraud.—PHELPS V. BENSON, Penn. 
29 Atl. Rep. 86. 

121. JUDICIAL SALE—When set Aside.—Gross inade- 
quacy of price paid for land at a sheriff’s sale thereof, 
coupled with the fact that several responsible parties 
who intended to bid did not attend the sale because of 





the pendency of a rule to stay execution, on the dis 

charge of which the property was immediately sold, is 
sufficient ground for setting aside the sale.—RITTER V. 
GETZ, Penn., 29 Atl. Rep. 112. 

122. LANDLORD AND TENANT.—When a person, hav- 
ing a contract to purchase, takes a lease from the 
owner, for a month, for the same property, and enters 
under it, his possession after the expiration of his 
term, inthe absence of any other agreement, is that 
ofatenant at sufferance.—STATE V. SMITH, N. J., 29 
Atl. Rep. 159. 

123. LANDLORD AND TENANT—Assignment of Lease.— 
Persons who have entered by the owner’s permission, 
and while in possession have never attempted to deny 
his title, are his tenants; and one who enters undera 
quitclaim from their assignees, though without notice 
of the owner’s title, is, as their assignee, estopped to 
deny it.—MCLENNAN V. GRANT, Wash., 36 Pac. Rep. 
682. 

124. LANDLORD AND TENANT—Conditions of Lease.— 
Where a lease gives the lessor the right to declare the 
term ended and re enter on default in any of the les- 
see’s covenants, a covenant by the lessee not to sublet 
or assign constitutes a condition on which the lease- 
hold estate is held.—KEW v. TRAINER, Ill.,37 N. E. 
Rep. 223. 

125. LANDLORD’s LIEN—Tenants.—Under Sayles’ Civ. 
St. art. 3122, prohibiting atenant from subleasing the 
premises without the landlord’s consent, all crops 
raised en the rented premises, whether by tenant, 
subtenant, or assignee, are subject to the statutory lien 
for rent.—FORREST V. DUKNELL, Tex., 26S. W. Rep. 481. 


126. LEASE—Mortgage—Cloud on Title.—A mortgage 
executed by a lessee, whose lease gives him am option 
to buy the fee, becomes a cloud on the lessor’s title af- 
ter expiration of the lease, where neither lessee nor 
mortgagee offers to buy,and lessor rescinds the op. 
tion by conveying the fee after expiration of the lease. 
—MCCAULEY V. COE, Ill., 37 N. E. Rep. 232. 

127. LIBEL—Charge of Embezzlement. — An article 
stating that plaintiff, having charge of certai print- 
ing for an organization with which he was connected, 
received the money from it to pay therefor, but put off 
payment by various excuses until compelled to pay by 
suit, is not libelous perse as charging embezzlement.— 
HACKETT V. PROVIDENCE TEL. PuB. Co., R. 1., 29 Atl. 
Bep. 143. 

128. LIENS ON SCHOOL BUILDING—Personal Liability. 
—Elliott’s Supp. § 1696, making the owner personally 
liable to a subcontractor who serves him with notice 
of the amount of his c!aim as therein provided, creates 
a personal liability in favor of those only to whom a 
lien is given; and, as there can be no lien upon a school- 
house, school corporations are not liable to such sub- 
contractors.—JEFFRIES V. MYERS, Ind., 37 N. E. Rep. 
301. 

129, LIFE INSURANCE—Assignment of Policy.—Where 
an endowment policy is for the benefit of insured if 
living at its maturity, and, if not payable to his wife if 
living, otherwise to his estate or assigns, its delivery 
vests title in the whole of it in both husband and wife* 
and, though the wife’s interest be in some sense con 
tingent, the husband cannot afterwards divest it by 
any assignment or pledge of the policy.—UNION CENT. 
LIFE INS. CO. Vv. WooDs, Ind., 37 N. E. Rep. 100. 

130. LIFE INSURANCE—Beneficiary.—A widow is en- 
titled to share in the proceeds of insurance on her 
husband’s life which is payable to his “heirs at law,” 
when, under the statute, she isa distributee of his per- 
sonal estate.—LYONS V. YEREX, Mich.,58 N. W. Rep. 
1112. 

131. LIMITATIONS — Foreclosure of Mortgage. — A 
mortgage is aspecialty, and an action for its fore- 


closure and sale of the premises comes within the pio- 
visions of section 4980, Rev. St., and the period of 
limitation is 15 years, unless extended by virtue of 
section 4992, Jd.—KERR V. LYDECKER, Ohio, 37 N. E. 
Rep. 267. 























VoL. 39 





CENTRAL LAW JOURNAL. 





131 








132. LIMITATIONS — Pleading Acknowledgment.—An 
acknowledgment relied on to revive a debt barred by 
the statute must be pleaded.— WINDOM Vv. HOWARD, 
Tex., 26S. W. Rep. 483. 

138. LIMITATION OF ACTIONS.—Code Civ. Proc. § 339, 
requiring sn action not founded on an instrument in 
writing, made inthe State,to begin within two years, 
applies to an action for money puid to defendant city 
fora license for three months, and for damages for 
closing plaintiff's saloon and revoking his license af- 
ter one month, though the license ordinance, the ap- 
plication, the trustee’s action, the license, and the no- 
tice of its revocation, were written.— HERTWICK Vv. 
NATIONAL CITY, Cal., 36 Pac. Rep. 667. 

134. LIMITATION OF ACTIONS — Judgments.— Under 
Rev. St. Wis. 1858, ch. 138, prescribing limitations of 
20 years for actions on judgments of courts of the State 
<section 15, par. 1), and of 10 years for actions on judg- 
ments of courts, ‘‘of any State” or of ‘‘any court of the 
United States” (section 16, par. 1), construed in view 
of decisions of the State Supreme Court regarding 
judgments of Federal Courts in the State as domestic 
judgments, and in view of all the legislation on the 
subject indicating the distinction intended to have 
been made between causes of action accruing within 
and those accruing without the State, an action on a 
judgment ofa Federal Court within the State was not 
within the 10-year Jimitation.—METCALF V. CITY OF 
WATERTOWN, U. 8.8. U., 148. C, Rep. 947. 

135. LIMITATION OF ACTIONS—Power of Courts.—An 
order of the United States Circuit Court discharging 
the receiver of a railroad company, and requiring all 
claims against the receiver to be presented and prose- 
cuted within a fixed time, is void, since no power to 
pass laws of limitation is lodged in the federal judiciary. 
—TEXas & P. Ry. Co. v. Sims, Tex., 26 8. W. Rep. 634. 

136. MALICIOUS PROSECUTION—False Imprisonment.— 
A warrant of arrest for obtaining goods on false pre- 
tenses, which states that the relator well knew the 
falsity of such pretenses, is bad upon its face, and the 
officer serving it is liable for false imprisonment. — 
LUECK V. H¥ISLER, Wis., 58 N. W. Rep. 1101. 


137. MALPRACTICE.—How. St. § 7397, providing for the 
survival of actions for negligent injuries to the person, 
applies to an action under section 7782, for malpractice 
by one professing to be a physician or surgeon, if such 
malpractice was negligent, though the latter section 
provides that such actions shall be according to the 
‘‘rules of the common law” applicable to such actions 
against licensed practitioners. — NORRIS V. GROVE, 
Mich., 58 N. W. Rep. 1006. 


138. MASTER AND SERVANT—Dangerous Appliances.— 
Where a railroad (company furnishes for the use of one 
of its engines inferior coal, which causes flame to burst 
out of the door and injure a fireman, and the company 
might have known, by the exercise of reasonable dili- 
gence, of the character of the coal, and the fireman 
did not know the danger attending its use, the com- 
pany is liable for the injury thereby caused.—MISSOURI, 
K. & T. Ry. Co. V. WALKER, Tex., 26S. W. Rep. 513. 


139. MASTER AND SERVANT—Defective Machinery.—In 
an action against a railroad company forthe death of 
a fireman, caused by the derailment of an engine, it is 
error to charge that the master is bound to furnish his 
servants with a reasonably safe place in which to 
work, and with safeguards against accidents, since the 
servant assumes the ordinary risks of the employment 
in which he engages.—ST. LOUIS SOUTHWESTERN Ry. 
Co. Vv. JAGERMAN, Ark., 26S. W. Rep. 591. 


140. MASTER AND SERVANT — Defective Machinery.—A 
railroad company is liablefor injuries received by a 
section hand caused by the breaking of the brake rod 
of ahand car through a defect which could have been 
discovered by proper inspection.—GALVESTON, H. &S. 
A. Ry. Co. v. EDMUNDS, Tex., 268. W. Rep. 633. 

141. MASTER AND SERVANT — Fellow-servant’s Act.— 
Act March 10, 1891, §§ 1,2, providing that all persons 








engaged inthe service of ‘‘any railway corporation” 
who are intrusted by ‘‘such corporation” with author- 
ity over any other employee are vice-principals of 
“such corporation,” and not fellow-servants of such 
employee; and that all persons engaged in the common 
service of ‘‘such corporations,” etc., neither of whom 
is intrusted with any control over his fellow employee, 
are fellow-servants, etc., — do not apply to the em- 
ployees of a receiver of a railway corporation.—CAMP- 
BELL V. CooK, Tex., 268. W. Rep. 486. 

142. MASTER AND SERVANT — Negligence of Fellow 
servant.—A master is not liable to an employee injured 
through the negligence of his foreman in erecting a 
defective scaffold for him to work upon, as such fore 
man isa fellow-servant. — NOYES v. Woop, Cal., 36 
Pac. Rep. 766. 

143. MASTER AND SERVANT—Negligence.—A brakeman 
who is hurt in uncoupling a car without using a stick, 
in violation of arule of the company, cannot recover, 
even though he acted in obedience to an order of the 
conductor, ‘‘a person having the right to control or 
direct” his services.—RICHMOND & D. R. CO. Vv. RUSH, 
Miss., 15 South. Rep. 133. 


144. MEASURE OF DAMAGES — Breach of Contract. — 
Persons who, after a very mild winter, in which little 
ice has been gathered, contract to build ice machines, 
to be ready for use during the hot weather, are pre- 
sumed to contract in view of the probable extra demand 
for ice; and, the damages for their delay being the 
rental value of like machines from the day they ought 
to have been ready till the day of acceptance, such 
rental must be calculated as larger than the normal 
rental,in the same proportion as the price of ice at 
the time was greater than the normal price. — MarY- 
LAND ICE Co. V. ARCTIC ICE-MACH. MANUE’G CO., Md., 
29 Atl. Rep. 69. 


145. MECHANIC’s LIEN.—A mechanic’s lien will not be 
continued in force beyond the statutory period of two 
years, except as to such persons, including mort- 
gagees, as are made parties to an action to foreclose 
within such period. — BALLARD V. THOMPSON, Neb., 58 
N. W. Rep. 1133. 

146. MECHANICS’ LIENS—AV&andonment of Contract .— 
Code Civil Proc. § 1187, provides that every person saye 
the original contractor, claiming a mechanic’s lien, 
must, within 80 days after ‘‘the completion” of any 
building, file his claim of lien, and that cessation from 
labor for 30 days on “any unfinished contract” shall be 
equivalent to a completion thereof: Held, that per- 
sons who furnished materials to a contractor who 
abandoned his contract were not entitled to mechanics’ 
liens where their claims were not filed within 60 days 
after such abandonment, though the owner afterwards 
made a contract to complete the building with another 
who completed it.—JOHNSON V. LAGRAVE, Cal., 36 
Pac. Rep. 651. 

147. MECHANIC’s LIEN—Completion of Work.—On an 
issue as to whether a lien statement was filed within 30 
days, a finding establishing the lien will not be dis- 
turbed where the plaintiff vestifies that he did certain 
work within that time in order to perform his con- 
tract, though such work was trifling in amount, and an 
ulterior purpose was to save the lien.—MONAGHAN V. 
PUTNEY, Mass., 37 N. E. Rep. 171. 

148. MECHANIC’Ss LIEN—Contract.—A contract for the 
erection of a building costing more than $1,000, ‘‘in 
conformity with plans, drawings, and specifications,” 
is void where such plans and specifications are not 
filed with the contract in the recorder’s office, and 
cannot limit the extent of mechanics’ liens on such 
building.—DUNLOP Vv. KENNEDY, Cal., 386 Pac. Rep. 
765. 

149. MECHANICS’ LIENS — Guardian and Ward.—Me- 
chanics who reconstruct an old building standing on 
land belonging to minors, under a contract made with 
their guardian without authority of court, bave no 
equitable claim to any part of the rent of the building 
where it does sot appear that the reconstruction of 
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the building increased its rental value.—BENT V. BAR- 
NETT, Ky., 268. W. Rep. 537. 

150. MECHANICS’ LIENS—Notice to Owuer.—Acts 16th 
Gen. Assem. ch. 100, §§6, 7, provide that a subcon- 
tractor shall file with the county clerk atrue state- 
ment of his demand, within 30 days from the date of 
the last item, but a failure to file it shall net defeat the 
lien, except as to purchasers without notice, and that 
to preserve his lien, as against the owner, and prevent 
payments to the contractor or intermediate contract- 
ors, but for no further purpose, he must, within such 
30 days, serve onthe owner a written notice of the fil- 
ing of his claim: Held, that such notice to the owner 
was essential to the preservation as against him, of 
the lien of the subcontractor.—WALKER V. QUEAL, 
Iowa, 58 N. W. Rep. 1083. 

151. MECHANICS’ LIENS— Repeal of Statute.—Act 
March 6, 1883, § 5, requires one furnishing material to a 
contractor, in order to acquire a lien on the land, to 
notify the owner or his agent at or before the time of 
furnishing the same. Act March 9, 1889, purports, in 
the title, to repeal said section 5, Act March 6, 1883, 
but the body ofthe act repeals only section4: Held, 
that section 5 was not repealed.—BEAVER V. WILKIN- 
SON, Ind., 37 N. E. Rep. 188. 

152. MORTGAGE—Foreclosure.—An order of confirma 
tion isin its nature so far final that a purchaser from 
the party to whom adeed has regularly issued, pur- 
suant to such order, is not bound by a subsequent rev- 
ocation thereof upon proceedings commenced after 
he has acquired title. —HOLLISTER V. MANN, Neb., 58 
N. W. Rep. 1126. 

153. MORTGAGE — Foreclosure.—When one in good 
faith conveys lands, taking buck a mortgage thereon 
conditioned for future support, an execution thereaf- 
ter levied on the land under a judgment against the 
grantor gives the judgment creditor no interest in the 
property; and he is not entitled to appeal from a 
judgment foreclosing the mortgage, though made a 
party to the proceedings.—CHANDLER V. WHITELEY, 
Mich., 58N. W. Rep. 1011. 


154. MORTGAGES OF CATTLE—Increase.—A mortgage 
of cattle described as ‘“‘my herd, all of said cattle 
marked and branded, and consisting of bulls and 
breeding cattle of one year old and upwards,” does not 
embrace the calves and the increase of the calves 
which constituted a part of the herd at the time it was 
executed.—FIRST NAT. BANK OF AUSTIN V. WESTERN 
Morte. & Inv. Co., Tex., 26 S. W. Rep. 488. 

155. MORTGAGES—Parol Evidence to Vary.—In an ac- 
tion to foreclose a mortgage given to secure the pur- 
chase price of land, defendant cannot show that, in 
consideration of a stipulation in the mortgage that 
defendant’s wife should have the mortgage if not paid 
at plaintiff's death, defendant verbally agreed to board 
plaintiff during his life, and that such stipulation in- 
duced defendant to purchase the land and agree to 
board plaintiff, as such evidence varies the terms jof 
the mortgage.—KRACKE V. HOMEYER, Iowa, 58 N. W. 
Rep. 1056. 


156. MORTGAGE—Redemption. — Where aclient con- 
veys land to his attorney by deed absolute on its face 
to secure advances amounting to much less than the 
value ofthe land, the fact that the conveyance was 
made at the attorney’s suggestion forthe purpose of 
defrauding the client’s creditors will not prevent the 
client from invoking the aid of equity to establish his 
equity of redemption, since the parties are not equally 
guilty. HERRICK V. LYNCH, Ill., 37 N. E. Rep. 221. 

157. MORTGAGE—Subrogation—Void Foreclosure Sale. 
—Though a foreclosure sale in an action against the 
heirs of the mortgagor is void for defective service of 
process, a purchaser for valuable consideration at such 
sale, who has improved the property, is entitled, on 
showing that the foreclosure money, or any part of it, 
went to pay the mortgagor’s debts, to be subrogated 
to the claims so paid.—BAILEY V. BAILEY, S. Car., 19 8. 
E. Rep. 669. 





158. MORTGAGE FORECLOSURE—Rents—Redemption. 


“Where a receiver is appointed in a foreclosure suit, 


and the property is bid in at foreclosure for the amount 
due, and no redemption is made, the receiver, although 
he is left in possession during the redemption period, 
has norightto apply rents collected by him during 
such period to taxes accruing after the sale, since the 


-‘mortgagor is entitled to the rents during such period. 


DAVIS Vv. DALE, Ill., 37 N. E. Rep. 215. 

159. MUNICIPAL CORPORATIONS — Contract.—A con- 
tiact by atown to supply the owner of a greenhouse 
therein with water, to make steam, from its water- 
works, is valid.—WATSON V. INHABITANTS OF NEED- 
HAM, Mass., 37 N. E. Rep. 204. 


160. MUNICIPAL CORPORATION—Defective Sidewalks— 
Cellar Ways.—It is forthe jury to say whether a town 
is negligent in allowing, in a 9-foot sidewalk, a cellar 
way more than 4 feet each way, without permanent 
guards, and with a plank trapdoor often left open 
when the way is not in use.—LICHTENBERGER V. IN- 
CORPORATED TOWN OF MERIDEN, Iowa, 58N. W. Rep. 
1058. 

161. MUNICIPAL CORPORATION—Defective Sidewalk— 
Evidence.—In an action for injuries caused by a de- 
fective sidewalk a witness cannot testify that five 
months before the accident her daughter with whom 
she was walking, near the place of the accident, 
stepped on the end of a sidewalk plank which flew up, 
causing the witness to fall.—BARRETT V. VILLAGE OF 
HAMMOND, Wis., 58 N. W. Rep. 1053. 


i62. MUNICIPAL CORPORATION—Diversion of Stream. 
—While a city has power, where it is deemed neces 
sary, to divert a stream passing through its limits from 
its natural course, and to confine it to a narrower 
channel, in doing so it must use reasonable care to 
prevent injury to others, and, if damage results to the 
owners of private property from its negligence or 
wrongdoing in this respect, it will be held liable for 
the loss.—CITY OF KANSAS CITY V. SLANGSTROM, Kan., 
36 Pac. Rep. 706. 


163. MUNICIPAL CORPORATIONS—Drainage District.—A 
drainage district organized under the farm drainage 
law may include a portion of the territory of a village 
already organized under the general law in relation to 
cities, since the same territory may be included in two 
different municipal corperations at the same time.— 
PEOPLE V. NIBBE, Ill., 37 N. E. Rep. 217. 

164. MUNICIPAL CORPORATIONS — Mobs.—A statute 
making municipal corporations liable for the destruc- 
tion of “property” by mobs (Rev. St. La. § 2453), does 
not include liability for taking of life.—GIANFORTONE 
v. CITY OF NEW ORLEANS, U. S. C. C. (La.), 61 Fed. Rep. 
64. 


165. MUNICIPAL CORPORATIONS — Public Improve- 
ments.—The fact that a contractor, in making a street 
improvement, on his own motion or by direction of 
the town widened the street beyond its original limits, 
does not invalidate the proceedings, nor constitute a 
bar to the recovery by him of the benefits assessed .— 
DUGGER V. HICKS, Ind., 37 N. E. Rep. 284. 


166. MUNICIPAL CORPORATIONS — Public Improve- 
ments.—Under Rev. St. 1894, § 3533 (Rev. St. 1881, § 3170), 
which provides for the opening of streets, and assess- 
ment of benefits to property in the ‘‘vicinity,” the 
question whether property is inthe vicinity, and bene- 
fited, is forthe jury; and it cannot be said, as a ques- 
tion of law, that property upon a street which has 
been widened so as to correspond with an extension, 
and situated on the extension, two-thirds of a mile 
from the part widened, is not within the vicinity there- 
of, nor benefited thereby.—MOcK V. CITY OF MUNCIE, 
Ind., 37 N. E. Rep. 281. 

167. MUNICIPAL CORPORATIONS—Street Obstructions. 
—The owner of premises abuttingon a street has a 
right to use temporarily a reasonable portion of the 
street for the deposit of mortar boxes and material 
while plastering his house, and the village permitting 
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such use is not liable for personal injuries caused by a 
horse of ordinary gentleness taking fright at such 
boxes, etc., though they were likely to frighten a horse 
of such character.—LOBERG Vv. TOWN OF AMHERST, 
Wis.,58N. W. Rep. 1048. - 

168. MUTUAL BENEFIT SocitETY—Beneficiaries.—The 
holder of a certificate in a mutual relief association ap- 
plied for “change of beneficiary,’ stating that the for- 
mer certificate was thereby returned, and surrendered 
for the purpose of the application, and that the asso- 
ciation should forward a new certificate, payable to 
such persons as he might name in his will. The cer- 
tificate was issued accordingly, but no beneficiaries 
were ever designated, by will or otherwise: Held, that 
no change of the beneficiaries took place.—GRACE V. 
NORTHWESTERN MOT. RELIEF Ass’N, Wis.,58N. W. Rep. 
1041. 

169. NATIONAL BANK STOCK — Taxation.—The word 
*‘credit,” as defined in paragraph 6847 of the General 
Statutes of 1889, and used in the chapter providing for 
the assessment and collection of taxes, does not in- 
clude shares of stock in a national bank, and the own- 
ers of such shares have no right to deduct from their 
assessed value the amount of their debts.—DUTTON V. 


‘CITIZENS’ NAT. BANK OF CONCORDIA, Kan., 36 Pac. Rep. 


719. 

170. NEGOTIABLE INSTRUMENT—Certificate of Deposit, 
—A certificate of deposit, in the usual form, issued by 
a bank, and made payable to order or bearer, is nego- 
tiable, and a bona jide purchaser thereof for value, be- 
fore maturity without notice of equities, is protected 
to the same extent as an innocent holder of other ne- 
gotiable paper.—KIRKWOOD v. FIRST NAT. BANK OF 
HASTINGS, Neb.,58 N. W. Rep. 1016. 

171. NEGOTIABLE INSTRUMENT — Note—Accommoda- 
tion Paper.—A draft payable to the drawer’s order ac- 
cepted by the drawee firm, within whose course of 
business it is to issue negotiable paper, is not, in the 
drawer’s hands, notice tothe discounter that the ac- 
ceptance is for accommodation.—COLUMBUS INSURANCE 
& BANKING CO. V. FIRST, NAT. BANK, Miss., 15 South. 
Rep. 138. 


172. NEGOTIABLE [NSTRUMENT—Promissory Notes—In- 
dorsement.—In a suit by an indorsee of a past-due 
promissory note against the maker, the latter may, 
under the provisions of section 6077, Rev. St., claim 
the note compensated by an indebtedness due him 
from an indorsee intermediate between the plaintiff 
and the payee, to the extent that one claim equals the 
other, where such indebtedness existed during the 
period the note was held by such indorsee, and the 
note and the indebtedness were then past due. In 
such case the right is not limited by section 3173, Id.— 
WYMAN V. ROBBINS, Ohio, 37 N. E. Rep. 264. 


173. NEW TRIAL.—An order for new trial specified as 
grounds that plaintiff’s evidence failed to prove the 
contract sued on, and that the court erred in admitting 
proof of admissions by defendant’s agent: Held, that 
the Supreme Court could not review such discretion- 
ary order on the ground that the admissions, if com- 
petent, proved plaintiff's case.—MILLS V. OREGON Ry. 
& Nav. Co., Cal., 36 Pac. Rep. 782. 

174. NUISANCE—Defiling Streams — Injunction.—The 
owner of a farm through which flows a small stream, 
at which he waters his cattle, and from which he ob- 
tains ice, is entitled to an injunction restraining a 
neighboring village from constructing a system of 
sewers emptying into the creek a short distance above 
his farm when this would spoil the water for domestic 
use.—VILLAGE OF DWIGHT V. HAYES, IIl., 37 N. E. Rep. 
218. 

175. NUISANCE — Injunction.—A creamery company 
will be enjoined from causing its waste matter to flow 
into another’s pasture so as to injure the pasture and 
cattle therein.—PRICE V. OAKFIELD HIGHLAND CREAM- 
ERY Co., Wis., 58 N. W. Rep. 1039. 

176. PARTITION—By Act of Parties—Mistake.—On an 
amicable partition, where the parties agree on the 





value of each part of the estate, and one of them ac- 
cepts a part as his share on the basis of the value thus 
placed on it, he is entitled to no relief as against the 
others though it is worthless.—SMITH V. TEWALT, Ind., 
37 N. E. Rep. 294. 

177. PARTNERSHIP—Estoppel.—Where one defendant 
allows his codefendant to hold him out to the world 
as his partner, and plaintiff sells goods to the co- 
defendant in the belief that defendant is his part- 
ner, then defendant is liable to the plaintiff, whether 
he was a partner of his codefendant or not.—SouTH- 
ERN AGRICULTURAL WORKS V. SIMS, Tex., 268. W. Rep. 
514. 

178. PARTNERSHIP—Receiver.—Where a partnership 
has been dissolved, and a receiver appointed, the 
court, at the instance of one of the partners, cannot 
bring into the suit for receiver third persons, who 
have obtained from the owner of a contract for a 
lease of the premises in which the firm’s business was 
carried on, and declare such contract to be in fraud of 
the partnership as being for the benefit of the other 
partner, and order the receiver to take possession of 
and sell it as a part of the partnership assets.—CAPECCI 
v. ALLADIO, Wash., 36 Pac. Rep. 692. 

179. PAYMENT BY NOTE—Impeachment.—When a note 
sued on is for the exact amount of the maker’s account 
on the payee’s books at the date of the note, the maker, 
contesting after several years the correctness of the 
amount, has the burden to specify the errors.—ABRA- 
HAM V. McCurDY, Miss., 15 South. Rep. 137. 

180. PLEDGE — Dividends on Collaterals.—Where a 
firm transferred to a creditor a claim against a corpo- 
ration which thereafter became insolvent, a dividend 
declared by its receiver should be applied on such in- 
debtedness, instead of on notes upon which such firm 
was accommodation indorser for the corporation.— 
WATSON V. NEW JERSEY CHEMICAL Co.,N. J., 29 Atl. 
Rep. 187. 

181. PRINCIPAL AND SURETY—Release.—Sureties on a 
bond conditioned for the erection, in accordance with 
certain plans and specifications, and keeping in re- 
pair, of bridge abutments, are released from liability 
by a substantial change in the plans of the work, made 
by the principal, and accepted by the obligee of the 
bond, without their knowledge or consent.—MORGAN 
CouNTY V. MCRAE, Kan., 86 Pac. Rep. 717. 


182. RAILROAD COMPANIES — Alteration of Grade — 
Crossings.—Laws 1890, ch. 428, providing for the aboli- 
tion of grade crossings, and requiring the cost of 
changes made to be paid by the town, the railroad 
company, and the State, in proportions fixed, without 
reference to the value of the property owned by them, 
or the benefits which they severally receive, is valid, 
as being an excercise of legislative power to enact 
laws to prevent accidents.—IN RE SELECTMEN OF NOR- 
WOOD, Mass., 87 N. E. Rep. 199. 


183, RAILROAD COMPANIES— Change of Grade.—The 
fact that a railroad company is authorized by law 
(Rev. St. 1894, § 5153; Rev. St. 1881, § 3903) to change the 
grade of a highway at a crossing of its road does not 
relieve the company from liability to an abutting 
owner whose property is damaged by such change.— 
PENNSYLVANIA CO. V. STANLEY, Ind., 37 N. K. Rep. 288. 

184. RAILROAD COMPANY — Maintenance of Depot.— 
Where land is donated to a railroad company on con- 
dition that such company erect and maintain thereon 
a depot, the condition is fulfilled by maintaining a 
depot thereon for a reasonable time; and, in an action 
to enforce a forfeiture, it is forthe jury to determine 
what is a reasonable time.—LITTLE ROCK & Ft. 8. Ry. 
Co. V. BIRNIE, Ark., 268. W. Rep. 628. 

185. RAILROAD COMPANY—Injury to Passenger.—It is 
the duty of a railroad company to provide passen- 
gers with reasonably safe and convenient means of in- 
gress and egress from its cars and carriages, and the 
railroad company is liable for accidents happening by 
reason of the neglect of such duty to passengers, in 
descending from a car, When at rest at station, if 
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the circumstances are such as to induce the pas- 
senger to believe he has reached his point of destina- 
tion, and that it is safe for him to get out.—FALK V. 
NEw YorK, 8S. & W. R. Co., N. J., 29 Atl. Rep. 157. 

186. RAILROAD COMPANIES—Killing Stock.—In an ac- 
tion againsta railroad company for killing stock, the 
defense that the road was being operated by a receiver 
at the time of the killing is admissible under the gen- 
eral issue.—DAYHOFF V. INTERNATIONAL & G. N. RY. 
Co., Tex., 26S. W. Rep. 517. 

187. RAILROAD COMPANY—Negligence.—A railroad com 
pany does not discharge its whole duty by refraining 
from wantonly injuring a trespasser upon its tracks 
after observing his position. It is bound in all cases, 
to exercise reasonable care to avoid injuring all per- 
sons who are known to be, or who may be reasonably 
expected to be, upon its right of way.—CHICAGO,B. & 
Q. R. Co. v. WYMORB, Neb., 58 N. W. Rep. 1120. 

188. RAILROAD COMPANY—Negligence.—In an action 
against arailroad company for the negligent construc. 
tion of an embankment, which caused plaintiff’s land 
to be overflowed, an instruction to find’for defendant 
if, though prior floods had been greater, the flood in 
question was unprecedented in the length of time 
it lasted, was properly refused, since, if defendant 
was bound to anticipate an overflow as great as that 
in question, the length of time it lasted was imma- 
terial.—GuLF, C. &S. F. Ry. Co. v. DUNLAP, Tex., 26S. 
W. Rep. 655. 

189. RAILROAD COMPANY—Negligence.—The driver of 
a street car cannot disregard the presence of vehicles 
on the street because, under an ordinance, his car has 
priority when met or overtaken by any other vehicle. 
—THORESEN V. La CROSSE CiTy Ry. Co., Wis., 58 N. W. 
Rep. 1051. 


190. RAILROAD COMPANY — Negligence.— Where one 
was familiar with the crossing where he was injured; 
knew of the obstructions that hindered seeing and 
hearing an approaching train; knew that the train 
was about due, and, after halting and looking and 
listening for an instant about 40 feet from the track, 
drove thereon, without again stopping or looking in 
the direction from which he knew the train then 
about due would come,—he cannot recover, though 
the railroad company was negligent. — JOBE V. 
MEMPHIS &C. R. Co., Miss., 15 South. Rep. 129. 


191. RAILROAD COMPANIES — Negligence of Co-em- 
ployee.—Where a section hand is injured while propel- 
ling ahand car by acollision with a flat car used by the 
section men, caused by the negligence of the foreman, 
the wrong causing the injury and the employment are 
connected with the use and operation of the railway, 
within the purview of Code, § 1307, which makes rail- 
road companies liable in such cases to their employees 
for injuries caused by the negligence of their agents 
or other employees.—LARSON V. ILLINOIS CENT. R. CO., 
Iowa, 58 N. W. Rep. 1076. 


192. RAILROAD COMPANY — Stock Killing. — Since 
domestic animals have free range in Missouri, they 
are not trespassers on an unfenced railroad track, and 
the trainmen are bound to keep areasonable lookout 
for them, as well as to use care to avoid running over 
them when seen.—HILL V. MISSOURI Pac. Ry. Co., Mo., 
26S. W. Rep. 576. 

198. RAILROAD COMPANY — Street Railroads—Negli- 
gence.—In an action against a horse-railway com- 
pany for personal injuries,it appeared that plaintiff 
left his sleigh standing near defendant’s track, while 
changing milk from it to another sleigh; that he knew 
acar was coming; and that the driver of the car saw 
the sleigh, but drove on without stopping, and struck 
it: Held, that whether or not plaintiff was negligent 
was a question for the jury.—LAETHEM V. FT. WAYNE 
& B. I. Ry. Co., Mich., 58 N. W. Rep. 996. 


194. REAL ESTATE AGENT.—After preliminary corre- 
spondence, a real-estate broker wrote to defendant, 
stating that he could sell defendant’s land (800 acres) 
for $4,000, one-half cash, balance in one and two years 





at8 per cent. interest. Defendant telegraphed, ‘‘Ac- 
cept the 4,000 proposition:” Held, not to authorize the 
broker to contract to sell forcash.—EVERMAN V. HERN- 
DON, Miss., 15 South. Rep. 135. 

195. RECEIVERS—Lease.—The order appointing a re- 
ceiver of a railroad authorized him to make all con- 
tracts necessary in carrying jon its business, subject to 
the supervision of the court, and to make payments of 
current expenses, and other designated charges: Held, 
that this conferred no authority to enter into a lease 
of offices, involving large expenditure, extending be- 
yend the receivership, and the court’s approval of bis 
reports, showirg payments of rent for offices, but not 
disclosing the existence of such lease, was not acon 
firmation thereof; and the lessor had no equitable 
right to the rent after termination of the receivership, 
as against purchasers of the railroad under decree of 
the court.—CHICAGO DEPOSIT VAULT CO. v. MCNULTA, 
U.S. 8S. C.,148. C. Rep. 915. 

196. RELEASE—Personal Injuries.— In an action at 
law to recover damages for personal injuries, a release 
intentionally executed by plaintiff for a money con- 
sideration, knowing the legal effect thereof, cannot be 
attacked, or its effect as a complete bar avoided, by 
showing that plaintiff was induced to sign it by the 
misrepresentations of defendant’s surgeon, who at- 
tended him, as to the permanent character of his inju- 
ries. The action, however, may be suspended while 
plaintiff brings an independent suit in equity to re- 
scind the release for fraud.—VANDERVELDEN V. CHI- 
caGoO & N. W. Ry. Co., U. 8. C. C. (lowa), 61 Fed. Rep. 
54. 

197. REMOVAL OF CAUSES.—An action against private 
parties to recover damages for wrongfully causing a 
United States marshal to levy an execution on plaint- 
iff’s chattels is acase arising under the laws of the 
United States, and is therefore removable under sec- 
tion 2 of the act of August 13, 1888.—HuURsT Vv. CoBB, U. 
8.C.C. (Tex.), 61 Fed. Rep. 1. 


198. REMOVAL OF CAUSES—Federal Question.—An ac- 
tion against the receiver of a railroad, appointed by a 
Federal Court, to recover damages for the improper 
construction and operation of the road, is removable, 
as being a suit arising under the laws ofthe United 
States.—HARDWICK V. KEAN, Ky., 26S. W. Rep. 589. 


199. REMOVAL OF CAaUSES—Separable Controversy.— 
A suit to enforce a mechanic’s lien against a railroad, 
under a statute which requires all lien holders to be 
mnade parties,and their claims and priorities adjudi- 
cated (Laws S. D. 1893, ch. 116, § 4), is not removable on 
the ground that there is acontroversy between plaint- 
iff and the railroad company which is separable from 
the matters affecting other lien holders who are de- 
fendants, and citizens of the same State with plaintiff. 
—SWEENEY V. GRAND ISLAND & W.C.R.Co., U.S.C. 
C. (S. Dak), 61 Fed. Rep. 3. 

200. REMOVAL OF CAUSES — Time of Application—Re- 
view.—It is too late, on appeal,to raise the question that 
the application upon which the cause was removed 
from the State to the Federal Court was not made in 
time.—KNIGHT V. INTERNATIONAL & G. N. Ry. Co., U. 
8. C. C. of App., 61 Fed. Rep. 87. 

201. REPLEVIN—Execution Sale.—Plaintiff sued to en- 
force a log lien against certain lumber and bought 
in such lumber at execution sale, but never 
took actual possession thereof. Owning to irreg- 
ularities in entering up judgment, the _ sale 
was void, though the lien was valid: Held, that plaint- 
ift could not recover such lumber in replevin from one 
claiming under a subsequent execution sale.—UPHAM 
v. CALDWELL, Mich., 58 N. W. Rep. 1001. 

202. REPLEVIN—Joint Possession.—Where husband 
and wife are jointly in possession of property, and re- 
plevin is brought therefor against the husband alone, 
failure to make demand upon the wife is no defense.— 
MCGREGOR V. COLE, Mich., 58 N. W. Rep. 1008. 

203. REPLEVIN—Judgment.—In an action of replevin, 
where the property has been taken under the writ and 

















Vou. 39 





CENTRAL LAW JOURNAL. 





135 








d:livered to plaintiff in the case, and the jury find for 
the defendant, the judgment must be in the alterna- 
tive,—for the return of the property, or its value if a 
return cannot be had. The statutory provision re- 
quiring that the judgment shall be as before stated is 
imperative and mandatory.—GOODWIN V. POTTER, 
Neb., 58 N. W. Rep. 1128. 

204. SALE—Deposit.—A purchaser of land at auction 
sale, who has deposited money under an agreement 
that it shall be forfeited to the use of the seller if he 
failsto comply with the termsof the sale, cannot 
recover back the deposit on his failure to comply with 
such terms.—DONAGHUE V. PARKMAN, Mass., 37N. E. 
Rep. 205. 

205. SALE—Purchase through Brokers.—Where mer- 
chandise brokers present to purchasers a memoran- 
dum ofthe sale, or ‘‘bought note,” which is accepted 
by them, the latter cannot repudiate the sale seven 
days after partof the goods are shipped, and two 
days after they regeived invoices of such shipment, 
because the sellers did not give a certain guaranty re- 
quired by the purchasers’ contract with the brokers.— 
NUMSEN V. LEvI, Cal., 36 Pac. Rep. 657. 

206. SALE—Rescission.—A contract, for a lump price, 
to supply ajob and book printing press, and a folder 
to be used with it, is an entirety, and may be rescinded 
by the buyer for the seller’s failure to furnish the 
folder.—CAMPBELL PRINTING: PRESS & MANUF’G CO. Vv. 
MARsH, Colo., 36 Pac. Rep. 799. 


207. SALE — Warranty.—When a seller falsely and 
fraudulently warrants bonds to be of a certain value, 
and the buyer—having no knowledge of, nor any 
present facilities for learning, their real value—relies 
solely on such warranty, the rule of caveat emptor 
does not apply.—4ANDY V. WALDRON, R.I.,29 Atl. 
Rep. 143. 

208. SCHOOL BOARD — Power to Dismiss Teacher.—A 
teacher employed by a normal school board may be 
dismissed at its pleasure before the determination of 
his contract, though this does not provide for summary 
dismissal as the contract is necessarily subject to 
Rev. St. § 404, subd. 2, providing that teachers may be 
dismissed at the pleasure of the board.—GILLAN Vv. 
BOARD OF REGENTS OF NORMAL SCHOOLS, Wis., 58 N. 
W. Rep. 1042. 


209. SCHOOL DISTRICTS — Actions Against—Claim of 
Director.—How. St. § 5073, subd. 7, providing thata 
school director shall keep account of his expenses in- 
curred, to be audited by the moderator and assessor, 
and on their written order paid out of any money 
provided therefor, does not make such audit conclu- 
sive on the director, nor forbid him, when his account 
is disputed, to suethe district thereon in assumpsit; 
since school districts are suable (Jd. § 5039), and, the 
claim being unliquidated, mandamus to the offleer 
could not issue.—VAN WERT V. SCHOOL DIST. NO. 8 OF 
TOWNSHIP OF ADAMS, Mich., 58 N. W. Rep. 1119. 


210. SPECIFIC PERFORMANCE — Contract for Sale of 
Lands.—An agent to “find a purchaser” for land gave 
plaintiff two days’ refusal ofit, within which time 
plaintiff went to the owner, and made an offer for the 
land, but was told that, it had been sold, and that this 
offer would have been declined, even if it had not al- 
ready been sold. Thereafter plaintiff closed the bar- 
gain With the agent, who was unaware of this inter- 
view: Held, that specific performance would not be 
decreed.—FLYNN V. KLEEK, Iowa, 58N. W. Rep. 1091. 

211. SPECIFIC PERFORMANCE — Enforcement by Ex- 
ecutors.—Bill by executors for specific performance of 
contract for sale of land made between testatrix as 
vendor and defendant as vendee. The subject of the 
contract was specifically devised by the will: Held, 
(1) That it was immaterial, under the circumstances, 
whether the land in question was within the scope of 
a power of sale found inthe will or not, since (2) the 
right of the executors to enforce the contract did not 
depend on the existence of a power to sell; (3) that the 
purchasers were entitled to have the specific devisees 








made parties tothe suit.—COLES Vv. FEENEY, N. J., 29 
Atl. Rep. 172. 

212. SPECIFIC PERFORMANCE — Statute of Frauds.— 
Continued possession by a tenant is not such a part 
performance ofa verbal contract for the purchase of 
land as to take the case out by the statute of frauds. 
Possession, to have such an effect, must be clearly 
shown torefer toand result from the contract, and 
not.the lease.—BIGLER V. BAKER, Neb., 58 N. W. Rep. 
1026. 

213. STATE AGRICULTURAL SOCIETY — Liability for 
Torts.—The Iowa State Agricultural Society not being 
a corporation for pecuniary profit, but organized for 
the advancement ofthe agricultural interests of the 
State, its funds cannot be diverted to the payment of 
damages arising out of wrongful arrests by its officers 
and agents, such acts not being within the scope ofthe 
purpose for which the society was created.—A’HERN V. 
IOWA STATE AGRICULTURAL SOC., Iowa, 58 N. W. Rep. 
1092. 

214. TAXaTION—Foreclosure of Lien.—Under Const. 
art. 8, §15, making taxes upon real property a lien 
thereon, and authorizing the seizure and sale of prop- 
erty, both real and personal, for the payment thereof, 
and Rev. St. §§ 446, 447, authorizing the assessor to levy 
upon any property subject to taxation to satisfy such 
delinquent tax, a city chartered under the general 
laws ofthe State may maintain a suit for a personal 
judgment against a delinquent taxpayer, and for a 
foreclosure of the lien onthe particular property upon 
which the tax is assessed.—CITY OF HENRIETTA V. EUS- 
TIS, Tex., 268. W. Rep. 619. 

215. TELEGRAPH COMPANIES — Delay—Damages.—A 
telegraph company cannot relieve itself of liability for 
its servants’ negligence in delaying the delivery of a 
message by a contract, inthe printed blank on which 
the message is written, releasing it from such liability 
unless the message is repeated.—WESTERN UNION TEL. 
Co. Vv. TANN, Tex., 268. W. Rep. 490. 

216. TOWNSHIP.—Each organized township in this 
State is a body politic and corporate, and in its proper 
name may sue and be sued.—RALSTON Vv. DODGE CITY 
M. & T. Ry. Co., Kan., 36 Pac. Rep. 712. 

217. TRESPASS TO REALTY — Telephone Companies— 
Municipal Corporations.—A telephone company, in- 
vested with the power of eminent domain, and au- 
thorized by law to erect poles and stretch wires through 
the streets of a city, was required by ordinance to re- 
move its poies and wires from a street to the adjoining 
sidewalk. In doing so, it was necessary to trim cer- 
tain trees, and this was done by the servants of the 
company, underthe direction of a city officer: Held, 
thatthe company was not liable therefor to an action 
of trespass by the owner of the trees, since the act was 
done under lawful authority.—SOUTHERN BELL PELE- 
PHONE & TELEGRAPH CO. V. CONSTANTINE, U.S.C. C. 
of App., 61 Fed. Rep. 61. 

218. TRusT—Resulting Trust.—Where a woman buys 
land, pays for it with her own money, and takes a deed 
in thename ofaman with whom she is cohabiting, 
but to whom she has not been legally married, a re- 
sulting trust arises in her favor, since the parties are 
in fact strangers to one another.—MCDONALD V. CARR, 
Ill., 37 N. E. Rep. 225. 

219. UsuRY — Bonus to Agent of Lender.—An agent 
authorized to make loans fora foreign company by a 
contract which provides that all commissions and 
bonuses on such loans shall belong to the company, 
who receives a bonus exceeding legal interest on a 
loan, the company having knowledge of each step 
taken by him, is presumed to act forthe company in 
so doing.—MCBROOM V. SCOTTISH MORTG. & LAND INV. 
Co. OF NEW MEXICO LIMITED,U.S.S8S. C., 148. C. Rep. 
852. 

220. VENDOR AND PURCHASER — Contract.—A com- 
plaint alleged that plaintiffs purchased of defendant 
certain land, which he conveyed by warranty deed; 
that the land was in possession of a tenant, but de- 
fendant falsely represented to plaintiffs that the tenant 
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had agreed to give them immediate possession; that 
plaintiffs relied on such representations, and that the 
failure to give them possession put them to great ex- 
pense: Held, that the action was not for breach of 
covenants of the deed, but for breach of the extraneous 
contract to give immediate possession.—WILLIAMS V. 
FRYBARGER, Ind., 37 N. E. Rep. 302. 

221. VENDOR AND PURCHASER—Homestead.—Where a 
dJand-owner executes a mortgage on land occupied by 
him and his family, and his wife does not join, the 
mortgage is subject to the right. of the owner and wife 
afterwards to designate a homestead, and is valid only 
as to the excess of the land over the homestead.—HEN 
KEL V. BOHENKE, Tex., 26S. W. Rep. 645. 

222. VENDOR AND PURCHASER—Payment Condition.— 


Under contracts for the sale of land with stock in irri- ° 


gation companies, clearly expressing the intention 
that payment of the consideration covering both land 
and stock shall precede the conveyance thereof, the 
covenants for payment and conveyance are not de- 
pendent, even as tothe last installment of the price 
when payable by installments, but payment is a con- 
dition precedent to the right to a conveyance, and an 
action forthe price may be maintained withouf con- 
~veyance or tender thereof, on allegation of readiness 
and willingness to convey.—LOUD V. POMONA LAND & 
WATER Co., U.S.8. C., 148. C. Rep. 928. 

223. VENDOR AND PURCHASER—Rescission.—Where a 
default by a vendor of land amounts to a rescission of 
the contract, giving the vendee aright to recover the 
amount paid of the price, the vendee need not allege 
or prove that he was ready and willing to carry out 
the contract.—MERRILL V. MERRILL, Cal., 36 Pac. Rep. 
675. 

224. WAREHOUSEMEN—Collection of Charges.—De- 
fendant purchased certain cotton stored in plaintiff’s 
warehouse, and assumed the payment of charges 
thereon. It was a custom of warehousemen to collect 
charges only when the cotton was ordered out: Held, 
that the accidental burning of the cotton before being 
ordered out did not release defendant from the pay- 
ment of such charges.—JONES V. CHAFFIN, Ala., 15 
South. Rep. 143. 


225. WATER COMPANIES — Towns Option.—Where a 
water company’s charter gives the town the right to 
‘take the franchise and property “on payment” of the 
actual cost, the town’s vote to take the plant com- 
pletes its purchase, and its right to stop further exten- 
‘sion of the plant accrues then, not when payment is 
actually made or tendered.—ROCKPORT WATER CoO. V. 
INHABITANTS OF TOWN OF ROCKPORT, Mass., 87N. E. 
Rep. 168. 

226. WaTERS—Irrigation—Action by Stockholder.—A 
‘stockholder of an irrigation company organized to 
furnish water exclusively to its stockholders is en- 
titled tothe proportion of water earried through its 
irrigation canal that the amount of his stock bears to 
‘the whole amount of the stock of the company.—ROCKY 
FORD CANAL, RESERVOIR, LAND, LOAN & TRUST CO. V. 
SIMPSON, Colo., 36 Pac. Rep. 638. 


227. WATERS—Irrigation—Adjudication of Priorities. 
—The statutory proceeding to adjudicate priorities of 
right to the use of water is not an ordinary civil action 
or proceeding. It is a proceeding sui generis, to which 
the rules governing ordinary civil actions are not al 
ways applicable. — PEOPLE v. DOWNER, Colo., 36 Pac. 
Rep. 787. 

228. WATERS—Surface Water—Defective Drainage.— 
Though a land-owner has no knowlege of defects in 
the pipes which drain the water from his roof, and the 
waste water from his building, yet, if he has means of 
knowledge, he is liable for injury doneto his neighbor’s 
land by reason of such defects.—ARMSTRONG V. LUCO, 
Cal., 36 Pac. Rep. 674. 

229. WILL — Bequest for Charity. — The Evangelical 
Baptist B. & M. Society was chartered to secure the 
maintenance in Boston of evangelical preaehing, with 
free seats; to employ colporteurs and missionaries in 





Boston and elsewhere ; to provide central apartments to 
kindred societies ; and to minister to the spiritual wants 
of the needy: Held, that a bequest to it ‘‘for the bene- 
fit of poor churches of the city of Boston and vicinity,” 
even if it created a continuing trust, was a valid public 
charity.—MCALISTER V. BURGESS, Mass., 37 N. E. Rep. 
173. 

230. WILL—Construction.—A testator devised his farm 
to his brothers, whom he also made executors. At the 
time of his death there was a lien on the farm of $4,000 
for unpaid purchase money, and his other estate was 
not sufficient to pay this lien and also pay the legacies 
bequeathed to other relatives: Held, that the brothers 
took the farm subject to the lien.—HEDGER V. JUDY, 
Ky., 268. W. Rep. 586. 

231. WILL — Contest — Attorney’s Fees. — Ona will 
contest, where the legatees are made parties defendant, 
as required by law (Burns’ Rev. St. 1894, § 2766; Rev. St. 
1881, § 2595), and counsel files answers for them at their 
request, and the executor is more interested in his in- 
dividual than in his fiduciary capacity, in sustaining 
the will, the burden of paying counsel fees should be 
apportioned between the estate and the legacies.—ROLL 
v. MASON, Ind.,37 N. E- Rep. 298. 

232. WILL — Conversion.—A will directing testator’s 
farm to be sold after his wife’s death, and the proceeds 
equally divided between his children, operates as a 
conversion of the land into money from testator’s death. 
—IN RE THOMMAN’S ESTATE, Penn., 29 Atl. Rep. 84. 

233. WILL—Erroneous Description of Land.—A testa- 
trix in terms devised theS.E. 4 of acertain section, 
reciting her ownership thereof, when in fact she did 
not own such quarter, but she dldowntheS. W. \ of 
the section: Held that,as she evidently intended to 
devise the land owned by her, the false description 
would not defeat the devise, since, by rejecting it, 
enough remained to lead to an identification of the 
land.—ECKFORD V. ECKFORD, Iowa, 58 N. W. Rep. 1093. 

234. WILLS—Legacy Payable at Future Date.—A legacy 
payable to the beneficiary when he shall have arrived 
ata certain age, there being no gift over in case of 
antecedent death, vests in the beneficiary at the death 
ofthe testator, only the time of payment being post- 
poned.—WARDWELL V. HALE, Mass.,37 N. E. Rep. 196. 


235. WILL—Vested Interests—Distribution.—Bequest 
of a sum of money to trustees in trust to pay the inter- 
estto two married daughters of the testator during 
their lives, and at their deaths to divide the principal 
among their children, share and share alike. Each 
daughter had children at testator’s death, and each 
bore a child after testator’s death, which died in its 
mother’s life-time: Held, (1) The after-born children 
took vested interests in the fund, which went to the 
next of kin of each. (2) The fund is divided among the 
children per capita.—BUDD V. HAINES, N.J., 29 Atl. 
Rep. 170. 

236. WITNESS—Impeachment.—In an action for inju- 
ries received in jumping from a train, where plaintiff 
alleged that he did so in consequence of threats made 
by the conducter and others, the conductor testified 
that plaintiff did not jump, and that neither he nor any 
one else on the train, to his knowledge, had frightened 
plaintiff off. He was then asked if hedid not at the 
time of the last trial, at J, tell W, of that place, that 
they told plaintiff stories, and scared him, and did not 
think he would jump, which he denied categorically: 
Held, sufficient foundation for W’s testimony in im- 
peachment.—SPOHN V. MISSOURI PAC. Ry. Co., Mo., 26 
S. W. Rep. 663. 

237. WITNESS—Transactions with Decedents.—Under 
Gen. St. § 3641, providing that no party toa suit, or 
person directly interested therein, shall testify, where 
the adverse party sues as administrator, a defendant 
ina suit by an administrator on a note, who was a 
joint maker thereof, though not within the jurisdiction 
of the court, nor served with process, is incompetent 
to testify for his codefendant. — WILLIAMS Vv. CARR, 
Colo., 36 Pac. Rep. 644. 
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